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Postovani,

pred Vama se nalazi publikacija u kojoj se objavljuju dva
medunarodna dokumenta koji potvrduju i razvijaju misao o
neovisnosti sudstva i njegovom poloZaju u modernoj demokraciji.

Polozaj sudstva u cjelini i njegovo pravilno pozicioniranje u
sustavu trodiobe vlasti nije samo sebi svrha. Jacanje polozaja sudbene
viasti i uzajamno postivanje sve tri samostalne i neovisne drzavne
vlasti mora istovremeno jacati i povjerenje gradana u pravosudni
sustav jer je za zastitu temeljnih sloboda i ljudskih prava kljucna i



nezamjenljiva uloga suca i kako oni kao duznosnici sudbene viasti
obnasaju svoje duznosti.

Oba dokumenta pred vama, Misljenje broj 18. Savjetodavnog
vije¢a Europskih sudaca i Izjava o nacelima neovisnosti sudstva
Konferencije predsjednika vrhovnih sudova Srednje i Istocne Europe
koji su doneseni gotovo istovremeno veliku paznju posvecuju
odgovornosti sudaca naspram drustva i pojavnim oblicima te
odgovornosti.

Vrlo je vazno da takvo shvacéanje polozaja sudaca kojim se njihova
prava, polozaj i uloga neodvojivo veze uz njihovu odgovornost dolazi
od medunarodnih foruma koje cine suci sami jer se na taj nacin jasno
porucuje da su suci, bez obzira radi li se o sucima zemalja Vijeca
Europe ili o predsjednicima Vrhovnih sudova jednog dijela europskog
prostora, svjesni svoje uloge i poloZaja u demokratskom drustvu
zasnovanom na vladavini prava.

Ova knjiZica nije namijenjena samo sucima vec¢ jednako tako
nositeljima druge dvije vlasti, a sve u svrhu boljeg razumijevanja i
prihvacanja standarda neovisnosti, samostalnosti i ucinkovitosti
sudbene vlasti, standarda koji se u Republici Hrvatskoj Ccesto
zanemaruju iako je radi njihovog ostvarivanja uloga i doprinos
zakonodavne i izvrsne viasti nezamjenljiva.



Na kraju zelim se zahvaliti Pravosudnoj akademiji i Udruzi
hrvatskih sudaca koji su zajednickim naporima omogucili da se ovi
dokumenti objave na hrvatskom i engleskom jeziku te sam siguran da
¢e nacela i stavovi izneseni u ovom dokumentima biti od neupitne
koristi za daljnje izazove koji stoje pred nama u pozicioniranju
sudbene vlasti u hrvatskom i europskom prostoru slobode i
demokracije.

U Zagrebu, 17. prosinca 2015.

Predsjednik Vrhovnog suda
Republike Hrvatske
Branko Hrvatin mag.iur
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SAVJETODAVNO VIJECE EUROPSKIH SUDACA (CCJE)

MISLJENJE BR. 18 (2015)
,»Polozaj sudbene vlasti i njezin odnos s drugim
drzavnim vlastima u modernoj demokraciji”

I. UVOD. OBRAZLOZENJE I PODRUCJE PRIMJENE
MISLJENJA

1. Tijekom posljednjih nekoliko desetlje¢a promijenio se odnos
izmedu triju drzavnih vlasti (zakonodavne, izvrS$ne i sudbene).
Izvr$na 1 zakonodavna vlast postale su vise medusobno ovisne.
Smanjena je ovlast zakonodavne vlasti da poziva izvr$nu vlast na
odgovornost'. U isto vrijeme, uloga sudbene vlasti je evoluirala.
Broj slucajeva podnesenih sudovima i broj zakonodavnih akata
koje sudovi moraju primjenjivati znaCajno se povecao. Rast
izvr$ne vlasti konkretno je doveo do visestrukih izazova u njezinim
radnjama pred sudom, $to je opet dovelo do propitivanja opsega
uloge sudbene vlasti u nadzoru izvrsne vlasti. Stvorio se sve veci

! Vidjeti Gardbaum ,,Separation of Powers and the Growths of Judicial Review in
Established Democracies (or Why Has the Model of Legislative Supremacy
Mostly Been Withdrawn From Sale?)”, 62 American Journal of Comparative Law
(2014) 613.



broj izazova pred sudovima u pogledu ovlasti i djelovanja
zakonodavne vlasti. Slijedom navedenoga, sudbena vlast postala je
aktivnija u nadzoru, a ponekad cak i u ograni¢avanju djelovanja
drugih dviju vlasti®>. Danas, za strane u sudskom sporu i za drustvo
kao cjelinu, sudski postupak pruza svojevrsni alternativni
demokratski prostor gdje se razmjenjuju argumenti izmedu dijela
javnosti 1 drzavnih vlasti te raspravlja o pitanjima od opceg
interesa. Sudovi donosi presude o pitanjima velikog ekonomskog i
politickog znaCaja. Medunarodne institucije, posebice Vijece
Europe i Europski sud za ljudska prava (ESLJP), Europska unija i
Sud Europske unije (CJEU), imaju znacajan utjecaj u drzavama
¢lanicama, posebice u jaCanju neovisnosti sudbene vlasti i njezine
uloge u zadtiti ljudskih prava. StoviSe, primjena europskih i
medunarodnih pravila i standarda i provedba odluka ESLJP-a i
CJEU-a postavljaju nove izazove za pravosudne sustave u
drzavama Clanicama, a politicari ili komentatori ponekad dovode u
pitanje nacin na koji ih sudovi primjenjuju.

2. Tako opcenito sve drzave ¢lanice prihvacéaju ,,diobu vlasti”, brojni
sukobi i napetosti koji su se pojavili u posljednjih nekoliko godina
stvaraju zabrinutost. Takva zabrinutost izrazena je u izvjes¢ima
glavnog tajnika Vije¢a Europe za 2014. i 2015. godinu®, kao i u
izvjes¢ima CCJE-a o stanju za 2013. i 2015. godinu. Primjerice, u
nekim zemljama nove politicke ve¢ine dovele su u pitanje polozaj
sudaca koji su ve¢ imenovani’. U 2015. godini glavni tajnik Vijeéa
Europe istaknuo je nedostatke u izvrSenju sudskih odluka®. U
nekim drzavama ¢lanicama izvr$na vlast ostvaruje znacajan utjecaj
nad upravljanjem pravosudnim sustavom, ¢ime se dovodi u pitanje

2 Znanstvenici su utvrdili ,,globalno Sirenje sudbene vlasti”: vidjeti Tate i Vallinder
(EDS), Global Expansion of Judicial Power, New York University Press, 1997.

® Vidjeti redom izvjeS¢a glavnog tajnika: ,,Stanje demokracije, ljudskih prava i
vladavine prava u Europi” za 2014. i 2015., u daljnjem tekstu redom: ,,Izvjesce
glavnog tajnika Vije¢a Europe (2014.)” i ,,Izvjes¢e glavnog tajnika Vije¢a Europe
(2015)”.

* Vidjeti izvjeS¢e CCJE-a o stanju sudbene vlasti i sudaca u drzavama ¢&lanicama
Vijeca Europe (2013.), stavei 13. — 18.

® Vidjeti Izvjesce glavnog tajnika Vije¢a Europe (2015.), str. 14, 17, 27.



institucionalna neovisnost sudbene vlasti i neovisnost pojedinacnih
sudaca®. Gospodarska kriza i kroni¢ni nedostatak fi nanciranja
pravosudnog sustava u nekoliko drzava c¢lanica otvaraju pitanje
proracunske odgovornosti zakonodavne vlasti prema sudbenoj
vlasti * . Nepostojanje zakona ili (kao druga krajnost) brzo
mijenjanje zakona mogu biti u suprotnosti s nacelom pravne
sigurnosti ®. Takoder je bilo situacija u kojima su pripadnici
sudbene vlasti pretrpjeli verbalne napade pripadnika izvrSne i
zakonodavne vlasti. U 2014. i 2015. glavni tajnik Vije¢a Europe
primijetio je da su politi¢ari i ostali komentatori koji su u
posljednjih nekoliko godina javno kritizirali sudske odluke time
narusili povjerenje javnosti u sudbenu vlast u razli¢itim zemljama®.
Odredeni politicki i medijski krugovi stvorili su dojam da sudbene
vlasti nisu dovoljno ,odgovorne” prema drustvu. Takve
komentare, koji su ukljucivali izjave kojima se dovodi u pitanje
,»zakonitost” sudbenih vlasti, navele su drzave ¢lanice u odgovoru
na upitnik poslan tijekom pripreme ovoga Misljenja. Jasno je da se
svi ti komentari i radnje moraju analizirati uzimaju¢i u obzir
¢injenicu da danas u veéini europskih zemalja tradicionalni izvori
vlasti nisu vise tako dobro prihvaceni kao Sto su bili nekada. Doslo
je do smanjenja ,,poStovanja” prema javnim ustanovama. Isto tako,
danas se Cesto moze Cuti da primjena temeljnih demokratskih
nacela zahtijeva vecu otvorenost i transparentnost u radu javnih
institucija. Sve to znaci da oni koji su ukljuceni u pruzanje javnih
usluga sve viSe moraju opravdavati nacin na koji obavljaju svoj
pOosao.

Dakle, u skladu s mandatom koji mu je povjerio Odbor ministara,
Savjetodavno vije¢e europskih sudaca (CCJE) odlucilo je
razmotriti zakonitost i odgovornost sudbene vlasti te razmisliti o
nacinu uspostave dobrih odnosa izmedu triju drzavnih vlasti u

¢ Vidjeti Izvjesce glavnog tajnika Vije¢a Europe (2015.), str. 20 — 21.
U pogledu pravne pomo¢i vidjeti Izvjesée glavnog tajnika Vije¢a Europe (2015.), str.

22 -23.

8 Vidjeti Izvjesc¢e glavnog tajnika Vije¢a Europe (2015.), str. 19.
° Vidjeti IzvjeSée glavnog tajnika Vijec¢a Europe (2014.), str. 22, Izvjesée glavnog

tajnika Vijec¢a Europe (2015.), str. 27.



modernoj demokraciji i njihovoj odgovornosti jednih prema
drugima i prema drustvu 21.
stolje¢a opcenito.
. U ovom Misljenju razmatraju se sljedeca pitanja:
i. Kakav bi odnos trebao postojati izmedu sudbene vlasti jedne
drzave 1 njezine zakonodavne i izvrSne vlasti? ii. Na kojim
osnovama sudbene vlasti uspostavljaju svoje pravo da djeluju kao
takve u demokratskom drustvu? Kako se dokazuje ,,zakonitost”
sudbene vlasti? iii. U kojoj mjeri i na koji na¢in sudbene vlasti
trebaju biti odgovorne prema drustvima kojima sluze i drugim
drzavnim vlastima?

iv. Kako tri grane drzavne vlasti mogu ostvariti svoje ovlasti na
nacin da postignu i odrzavaju odgovarajucu ravnotezu izmedu
samih sebe i usto djeluju u interesu druStva kojemu sve one
sluze?

ovom Misljenju nece se obradivati temeljna nacela neovisnosti

sudbene vlasti jer su objasnjena u Misljenju br. 1 CCJE-a (2001.).

O odnosu izmedu sudova im edija raspravljalo se u Misljenju br. 7

(2005.), Dio C, pa se ni to nec¢e detaljno obradivati u ovom

Misljenju.

. Ovo Misljenje pripremljeno je na temelju prethodnih Misljenja

CCJE-a, dokumenta CCJE-a Magna Carta sudaca (2010.) te

relevantnih instrumenata Vije¢a Europe, medu kojima su Europska

povelja o zakonima za suce (1998.) i Preporuka CM/Rec(2010)12

Odbora ministara o sucima: neovisnost, uéinkovitost i

odgovornosti (u daljnjem tekstu: ,,Preporuka CM/Rec(2010)12”).

U njemu se takoder uzimaju u obzir sljedeci tekstovi: Kijevske

Preporuke OESS-a o neovisnosti sudbene vlasti u isto¢noj Europi,

juznom Kavkazu i sredi$njoj Aziji (2010.) — sudska uprava, odabir

sudaca i odgovornost (u daljnjem tekstu: ,,Kijevske Preporuke”);

Izvjesée Europske mreze sudbenih vije¢a (ENCJ) o neovisnosti i

odgovornosti sudbene vlasti za 2013. — 2014. (u daljnjem tekstu

»lzvjes¢e ENCJ-a za 2013. — 2014.”); izvjes¢a Venecijanske

komisije o vladavini prava (ozujak 2011.), o neovisnosti

pravosudnog sustava, Dio I.: neovisnost sudaca (ozujak 2010.) i

Misljenje br. 403/2006 Venecijanske komisije o imenovanju

sudaca usvojeno na 70. plenarnoj sjednici odrzanoj 16. — 17.



ozujka 2007. (u daljnjem tekstu: ,,Venecijanska komisija,
imenovanja sudaca, 2007.”); Bangalor§ka nacela ponasanja sudaca
(2002.); Izvjesca glavnog tajnika Vije¢a Europe (2014.) i (2015.);
Kodeks iz New Delhija za minimalne standarde neovisnosti
sudbene vlasti (Standardi iz New Delhija iz 1982.). U ovom
Misljenju uzeti su u obzir odgovori drzava ¢lanica na upitnik 0
neovisnosti sudbene vlasti i njezinom odnosu s drugim drzavnim
vlastima u modernoj demokraciji kao i pripremni izvjestaj koji je
sastavila gda Anne SANDERS (Njemacka), znanstveni stru¢njak
kojeg je imenovalo Vije¢e Europe. Osim toga, u Misljenje su
ukljuéeni zakljucci sa seminara odrzanog u Strasbourgu 19. ozujka
2015.° U Misljenju su takoder upotrijebljeni zakljuéci sa seminara
u organizaciji Norveske udruge sudaca odrzanog u Bergenu
(Norveska)

4. lipnja 2015."*

USTAVNI OKVIR MODERNE DEMOKRACIJE: KAKO SE
U NJEGA UKLAPA SUDBENA VLAST?

Opéenito je prihvaceno da nacelo diobe vlasti treba biti temelj
svake moderne demokratske drzave'. Sudbena vlast jedan je od tri
osnovna stupa moderne demokratske drzave te ima jednaku
vrijednost kao i ostale dvije vlasti®®. Sve tri vlasti pruzaju javne
usluge i moraju jedna drugoj odgovarati za svoje postupke. U
demokratskoj drzavi u kojoj je na snazi vladavina prava, nijedna
od tri drzavne vlasti ne djeluje u vlastitom interesu, ve¢ u interesu
naroda kao cjeline. U demokratskoj drzavi u kojoj je na snazi
vladavina prava (,,Etat de droit” ili ,,Rechtsstaat”), sve tri vlasti
moraju djelovati na temelju zakona i u okviru ograniCenja
propisanih zakonom. Odgovori drzava clanica koje su dale u
upitniku pokazuju da sve drzave clanice priznaju ta temeljna
nacela.

19 Osim ¢lanova Radne skupine CCJE-a, na seminaru su sudjelovali profesor Robert

Hazell (Odsjek za proucavanje Ustava, University College, London, Velika Brita-



7.

U demokratskom drustvu odgovornost je na zakonodavcu da
uspostavi pravni okvir u kojem i zahvaljuju¢i kojem drustvo
funkcionira. Izvr$na vlast odgovorna je za upravljanje drustvom (u
mjeri u kojoj je taj zadatak povjeren javnim duznosnicima), u
skladu s pravnim okvirom koji je odredila zakonodavna vlast.
Funkcija sudbene vlasti jest da sudi o odnosima izmedu ¢lanova
drustva i drzave te izmedu samih ¢lanova drustva. Sudbena vlast
takoder se Cesto poziva suditi

11
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13

nija), g. Andrew Drzemczewski (voditelj Odjela za pravne poslove i ljudska prava
u Tajnistvu Parlamentarne skupstine Vije¢a Europe), gda Anna Maria Telvis i
gospoda Ann Speck (Udruga za ljudska prava) i g. Ziya Tanyar (Tajnistvo
Venecijanske komisije Vije¢a Europe).

Zakljucci koje su iznijeli prof Jorn @yrehagen Sunde (Sveuciliste u Bergenu), gda
Hanne Sophie Greve (predsjednica Prizivnog suda Gulating, bivSa sutkinja pri
Europskom sudu za ljudska prava) i gda Ingjerd Thune (predsjednica Norveske
udruge sudaca).

Vidjeti Misljenje br. 3 CCJE-a (2002.), stavak 16.

Vidjeti Misljenje br. 1 CCJE-a (2001.), stavak 11.; vidjeti takoder dokument
Magna Carta sudaca (2010.), stavak 1.

o0 odnosu izmedu dvije ili ¢ak sve tri drzavne vlasti*’. Sve to mora
biti izvedeno u skladu s nacelima vladavine prava. Neovisan i
u¢inkovit pravosudni sustav jedan je od temelja vladavine prava?.
Stoga cilj svakog neovisnoga i ucinkovitoga pravosudnog sustava
mora biti da osigura poSteno, nepristrano sudenje u pravnim
sporovima §tite¢i na taj nacin prava i slobode svih osoba koje traze
pravdu. Kako bi se postigao taj cilj, sud mora u svakom
konkretnom sluc¢aju pronaci relevantne c¢injenice u pravicnom
postupku, primjenjivati zakon i mora pruziti ucinkovite pravne
lijekove. U kaznenim predmetima sudovi moraju nepristrano i
samostalno odluciti o tome trebaju li i na koji nacin odredeni

1 CCJE potvrduje da ovaj posljednji zadatak ponekad provodi ustavni sud te da se u

nekim sustavima ustavni sudovi ne smatraju nuzno dijelom sudbene vlasti.

2 Vidjeti Izvjedée glavnog tajnika Vijeca Europe (2014.), str. 22.



postupci biti kaznjeni'®*. U suvremenim demokratskim drzavama
neovisna sudbena vlast osigurat ¢e da se vlade mogu pozivati na
odgovornost za svoje postupke koji su podlozni sudskom nadzoru
te ¢e biti odgovorna za ispravnu primjenu propisno donesenih
zakona. Sudbena vlast takoder osigurava, u vecoj ili manjoj mjeri
(ovisno o ustavnim odredbama u pojedinoj drzavi), da su zakoni u
skladu sa svim relevantnim ustavnim odredbama ili viSim
zakonima, kao §to su zakoni Europske unije.

8. Vrlo razli¢ite povijesti, kulture i pravne tradicije drzava clanica
Vijeca Europe dovele su do razlicitih ,,modela” ustavnih struktura
koji se, u mnogim slu¢ajevima, neprestano razvijaju. Globalizacija
i rastu¢i utjecaj medunarodnih i europskih organizacija traze
promjene ustavnih struktura pojedinih drzava ¢lanica. Konkretno,
odluke ESLJP-a znatno su pridonijele unapredenju zastite ljudskih
prava i neovisnosti sudbene vlasti te su imale utjecaj na ustave
drzava clanica. Medutim, svi ti utjecaji doveli su i do sukoba u
odnosu izmedu triju drzavnih vlasti, posebice u odnosima izmedu
sudbene vlasti i druge dvije vlasti.

9. U nacelu, tri vlasti demokratske drzave trebale bi biti
komplementarne, da nijedna od njih nije ,,glavna” ili dominantna
nad drugima®™. U demokratskoj drzavi vrhovnu vlast u konacnici
predstavlja volja naroda, izraZzena kroz odgovaraju¢i demokratski
postupak (suverenitet naroda). Takoder je iluzorno vjerovati da bi
jedna od triju drzavnih vlasti mogla funkcionirati potpuno
odvojeno od drugih. Tri vlasti ovise jedna o drugoj kako bi
osigurale cjelovitost javnih usluga potrebnih u demokratskom
drustvu. Dakle, dok zakonodavna vlast pruza zakonski okvir,
sudbena vlast ga mora tumaciti i primijeniti na temelju svojih
odluka, a izvrSna vlast Cesto je odgovorna za izvrSenje sudskih
odluka u interesu drustva'®. Na taj na¢in tri vlasti funkcioniraju u

B Vidjeti takoder za funkcije sudbene vlasti: Garapon, Perdriolle, Bernabé, La
prudence et ['authorité: L offi ce du juge au XXle siécle, synthése du rapport de
I’'THEJ (2013.).

¥ Vidjeti Misljenje br. 1 CCJE-a (2001.), stavak 11.

5 Alexander Hamilton, u eseju Federalist 78, opisao je sudbenu vlast kao najmanije
opasnu od tri vlasti jer ,,nema utjecaj ni na mac ni na blagajnu..... Moze se s ra-

10



odnosu meduovisnosti, odnosno konvergencije i divergencije.
Prema tome, ne moze nikada doé¢i do potpune ,,diobe vlasti”%.
Naprotiv, tri drzavne vlasti funkcioniraju kao sustav provjera i
ravnoteza zbog kojega su sve one odgovorne u interesu drustva
kao cjeline. Stoga je potrebno prihvatiti da je postojanje odredene
razine napetosti izmedu vlasti u demokratskoj drzavi neizbjezno.
Ako postoji takva ,.kreativna napetost”, time se pokazuje da svaka
vlast provodi nuznu provjeru ostalih vlasti i time pridonosi
odrzavanju odgovarajuce ravnoteze. Ako nema takvih napetosti
izmedu triju vlasti, mogla bi nastati sumnja da su jedna ili dvije
vlasti prestale pozivati ostale na odgovornost u ime drustva kao
cjeline te da je taj nacin jedna ili vise vlasti stekla nadmo¢ nad
drugima. Dakle, napetosti izmedu sudbene vlasti i drugih dviju
drzavnih vlasti ne moraju nuzno biti videne kao prijetnja sudbenoj
vlasti ili njezinoj neovisnosti, nego kao znak da sudbena vlast
ispunjava svoju ustavnu obvezu pozivanja drugih vlasti na
odgovornost u ime drustva kao cjeline.

I11. NEOVISNOST SUDBENE VLASTI | DIOBA VLASTI

10. Sudbena vlast mora biti neovisna kako bi ispunila svoju ulogu u

odnosu na druge drzavne vlasti, drustvo u cjelini i strane u sudskim
sporovi-

19

20

zlogom rec¢i da nema ni SNAGU ni VOLIJU, nego samo sud; i u konacnici ovisi o
pomo¢i izvrsne vlasti ¢ak i za ucinkovitost svojih presuda”. Hamiltonovo
stajaliSte ne mora odrazavati stvarnu situaciju u pogledu mo¢i koju sudbena vlast
ima nad radnjama izvrsne ili ¢ak zakonodavne vlasti u Europi 21. stoljeca.

Vidjeti Misljenje br. 13 CCJE-a (2010.) o ulozi sudaca u izvrSenju sudskih odluka.
Vidjeti Aharon Barak, ,,The Judge in a Democracy” (Princeton Press 2008.),
poglavlje 2.

ma'®. Neovisnost sudaca nije isklju¢ivo pravo ili povlastica koja im
je odobrena u njihovom vlastitom interesu, ve¢ im je zajamcena u
interesu vladavine prava i svih onih koji traze i o¢ekuju pravdu.

16 Vidjeti MiSljenje br. 1 CCJE-a (2001.), stavak 11., 12.
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11.

Neovisnost sudbene vlasti jest sredstvo kojim se osigurava
nepristranost sudaca. Stoga je ona preduvjet kako bi se svim
gradanima (i ostalim drzavnim vlastima) zajamcila jednakost pred
sudovima®’. Neovisnost sudbene vlasti neizostavan je element
njezine duznosti da donosi nepristrane odluke™. Samo nezavisna
sudbena vlast moze ucinkovito zajamciti poStovanje prava svih
¢lanova drustva, posebice onih skupina koje su ugrozene ili
nepopularne®. Dakle, neovisnost je temeljni uvjet koji omoguéuje
sudbenoj vlasti da §titi demokraciju i ljudska prava®.

Nacelo diobe vlasti samo je po sebi jamstvo neovisnosti sudbene
vlasti**. Medutim, unato¢ tome $to je vaznost neovisnosti sudbene
vlasti Cesto bila naglaSavana, mora se istaknuti da nitko,
ukljucujué¢i sudbenu vlast, ne moze biti potpuno neovisan od
svakog utjecaja, posebice socijalnih i kulturnih utjecaja u okviru
drustva u kojem djeluje. Naposljetku, ,,nijedan ¢ovjek nije otok,
sasvim sam za sebe”?. Nijedna sudbena vlast, bas kao ni bilo koja
druga vlast u demokratskoj drzavi, nije potpuno neovisna. Sudbena
se vlast oslanja na druge da joj osiguraju sredstva i usluge,
posebice na zakonodavnu vlast da osigura

Y Vidjeti Misljenje br. 3 CCJE-a (2002.), stavak 9.
'8 Na primjer: svi se engleski i vel3ki suci na imenovanju moraju zakleti da ¢e donositi

presude ,,prema zakonima i obi¢ajima ovog Kraljevstva, bez straha ili
pogodovanja, naklonosti ili zle namjere”.

Y Vidjeti primjerice presude ESLJP-a u sljede¢im predmetima: Orsus protiv Hrvatske

od 16.3.2010. — 15766/03 - stavak 147.; Sejdi¢ i Finci protiv Bosne i Hercegovine
od 22.12.2009. — 27996/06 i 34836/06 - stavak 43.; Musioz Diaz protiv Spanjolske
od 8.12.2009. — 49151/07 - stavak 61., D.H. i ostali protiv Ukrajine od
23.11.2007. — 57325/00 — stavak 176.; Gorzelik protiv Poljske od 17.2.2014. —
44158/98, stavci 89. — 90., Metropolitanska crkva Besarabije protiv Republike
Moldove od 13.12.2001. — 45701/99 — stavak 116., Sidiropopulos protiv Gréke od
10.7.1998. — 26695/95 — stavak 41. Za zastitu manjina od strane sudova vidjeti:
Sandalow, Judicial Protection of Minorities, Mich. L. Rev. 75 (1977.) 1162,
Cover, The Origins of Judicial Activism in the Protection of Minorities, Yale Law
School Legal Repository (1982.).

2 Vidjeti Volkov protiv Ukrajine od 9.1.2013. — 21722/11 — stavak 199.
21 Vidjeti takoder Izvjes¢e glavnog tajnika Vije¢a Europe (2014.), str. 22.
22 Engleski pjesnik John Donne u djelu ,,Meditation XVII”.
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fi nancije i pravni okvir koji ona mora tumaciti i primjenjivati.
lako je zadatak donosSenja presuda u skladu sa zakonom povjeren
sudbenoj vlasti, javnost se oslanja na izvrSnu vlast da ¢e izvrsiti
sudske odluke. Propusti u izvr§avanju sudskih odluka potkopavaju
sudbenu vlast i dovode u pitanje diobu vlasti®®. lako sve tri vlasti
dijele odgovornost u pogledu jamcéenja postojanja odgovarajuce
diobe izmedu njih, ni to nacelo ni nacelo neovisnosti sudbene
vlasti ne bi trebalo iskljuciti dijalog izmedu drzavnih vlasti.
Naprotiv, postoji temeljna potreba za pristojnim dijalogom izmedu
svih njih koji uzima u obzir potrebnu razdvojenost, kao i nuznu
meduovisnost vlasti. Medutim, i dalje je neophodno da sudbena
vlast ostane na udaljenosti od neprikladnih odnosa s drugim
drzavnim vlastima i neprili¢nog utjecaja s njihove strane®.

IV. ZAKONITOST SUDBENE VLASTI I NJEZINIH
ELEMENATA

A. VAZNOST ZAKONITOSTI

12. Svaka od triju drzavnih vlasti ima vrlo znacajnu ovlast.
Zakonodavna vlast izraduje zakone 1 raspodjeljuje drzavni
proracun. IzvrS$na vlast upotrebljava svoje ovlasti, koje znaju i¢i i
do upotrebe fi zicke sile (u okviru zakona) kako bi podrzala i
provodila zakone odredene drzave. Sudbena vlast donosi odluke u
predmetima od temeljne vaznosti za gradane pojedince i za drustvo
u cjelini, ali svojim presudama i rjeSenjima utjeCe i na uobicajene
predmete pojedinaca koji traze pomo¢ od sudova. Kako bi to mogli
raditi, sucima su dodijeljena vrlo Siroka prava i ovlasti. Ta prava i
ovlasti ostvaruju se u ime drustva kao cjeline. Prema tome, drustvo
i druge drzavne vlasti moraju se uvjeriti da svi oni koji imaju prava
i ovlasti (odnosno suci pojedinac¢no i kolektivno) imaju i zakonit
temelj na kojem ¢e ih ostvarivati u ime drustva kao cjeline. U svim

B Vidjeti Izvjesée glavnog tajnika Vije¢a Europe (2015.), str. 14, 17, 27. Vidjeti
takoder Misljenje br. 13 CCJE-a (2010.) o ulozi sudaca u izvrSenju sudskih odluka.
% Vidjeti Misljenje br. 1 CCJE-a (2001.), stavak 11.
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modernim  demokratskim drzavama barem jedno tijelo
zakonodavne vlasti izravno biraju gradani drzave. Stoga se moze
nedvojbeno re¢i da zakonodavne 1 izvrSne vlasti Ciji su
predstavnici izabrani (izravno ili neizravno) moraju imati
»demokratsku zakonitost”. Sasvim je opravdano postaviti pitanje:
odakle proizlazi ,,zakonitost” sudbene vlasti?

B. RAZLICITI ELEMENTI ZAKONITOSTI SUDBENE VLASTI

(1) Sudbena vlast kao cjelina

13. Sudbena vlast stvorena je kao dio ustavnog okvira demokratskih

drzava koje su utemeljene na vladavini prava. Po defi niciji, ako je
ustavni okvir neke drzave zakonit, onda je sudbena vlast u okviru
tog ustava jednako zakonita i nuzna, kao sastavni dio demokratske
drzave, kao i ostale dvije vlasti®. Sve drzave ¢lanice imaju neki
oblik ustava koji je na razli¢ite nacine (npr. tradicijom ili opéim
izborima) prihvacen kao zakonit temelj drzave. Ustavi svih drzava
Clanica priznaju i stvaraju (eksplicitno ili implicitno) ulogu
sudbene vlasti koja treba omoguciti postovanje vladavina prava i
donositi odluke u sporovima primjenjuju¢i zakon u skladu sa
zakonodavstvom i sudskom praksom. Dakle, Cinjenica da ustav
stvara sudbenu vlast kako bi obavljala navedenu ulogu moze samo
dodijeliti zakonitost sudbenoj vlasti kao cjelini. Pri donoSenju
odluka u sporovima, svaki sudac ostvaruje svoje ovlasti kao dio
sudbene vlasti. Prema tome, sama ¢injenica da je sudbena vlast dio
ustava drzave daje zakonitost ne samo sudbenoj vlasti u cjelini, ve¢
i svakom pojedina¢nom sucu.

% Vidjeti Misljenje br. 1 CCJE-a (2001.), stavak 11.; vidjeti takoder dokument Magna
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(2) Ustavna ili formalna zakonitost pojedinac¢nih sudaca

14.U svrhu obnasanja sudackih duznosti ozakonjenih ustavom, svaki
sudac treba biti imenovan i tako postati dio sudbene vlasti. Svaki
pojedinacni sudac, koji je imenovan u skladu s ustavom i drugim
vazeéim propisima, time stjece njegov ili njezin ustavni autoritet i
ustavnu zakonitost. Imenovanje u skladu s ustavnim i zakonskim
propisima implicitno dodjeljuje svakom sucu autoritet i
odgovarajucée ovlasti za primjenu zakona onako kako ih je izradila
zakonodavna vlast ili kako su ih protumacili drugi suci. Zakonitost
dodijeljena pojedina¢nom sucu njegovim imenovanjem u skladu s
ustavom i drugim pravnim propisima pojedine drzave predstavlja
,ustavnu ili formalnu zakonitost” pojedina¢nog suca.

15. CCIJE je utvrdio razli¢ite metode imenovanja sudaca u drzavama
¢lanicama Vijeéa Europe®. U njih ubrajamo, na primjer,
imenovanje koje provodi sudbeno vijece ili neko drugo neovisno
tijelo, izbor u parlamentu ili imenovanje od strane izvrSne vlasti.
Kao sto je CCJE istaknuo, svaki sustav ima svoje prednosti i
nedostatke?’. Moze se re¢i da imenovanje od strane parlamenta i, u
manjoj mjeri, izvr$ne vlasti, moze dati dodatnu demokratsku
zakonitost®, iako te metode imenovanja nose sa sobom rizik od
politizacije i ovisnosti o tim drugim vlastima®. Za suo¢avanje s
navedenim rizicima CCJE savjetuje da se svaka odluka koja se
odnosi na imenovanje ili karijeru suca temelji na objektivnim
kriterijima i da je donese neovisno tijelo ili da se temelji na
jamstvima kako bi se osiguralo da se donosi isklju¢ivo na temelju

% Vidjeti Misljenje br. 1 CCJE-a (2001.), stavci 19. — 23.; vidjeti takoder izvjesce
Venecijanske komisije ,,Jmenovanja sudaca”, 2007., stavci 9. — 17.

7 Vidjeti Misljenje br. 1 CCJE-a (2001.), stavak 33.

%8 Vidjeti npr.: Fabian Wittreck, Die Verwaltung der Dritten Gewalt, Mohr-Siebeck,
Tiibingen, 2006. On tvrdi da zakonitost svih duznosnika u drzavi proizlazi u
konacnici iz ,,volje naroda” (Cl. 20. stavak (2) njemackog Ustava). Slican
argument moze se iznijeti i za druge ustave. Vidjeti primjerice clanak 3.
Deklaracije o pravima ¢ovjeka i gradanina iz 1789., integrirane u francuski Ustav:
Nacela svakog suvereniteta nalaze se jedino u narodu” (,,Le principe de toute
Souveraineté réside essentiellement dans la Nation”).

# Vidjeti Misljenje br. 1 CCJE-a (2001.), stavak 33.
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takvih kriterija®. CCJE takoder preporucuje sudjelovanje
neovisnoga tijela sastavljenoga od znacajnog broja sudaca koje su
demokratskim putem izabrali drugi suci u odlukama koje se ticu
imenovanja ili napredovanja sudaca®'. Ustavna zakonitost
pojedinacnih sudaca koji imaju sigurnost mandata ne smije se
ugroziti zakonodavnim ili izvr§nim mjerama nastalima kao
posljedica promjena u politickoj vlasti.

(3) Funkcionalna zakonitost pojedinacnih sudaca

16.Imenovanje sudaca u skladu s ustavom i zakonima drzave,
ostvarivanje ustavne uloge sudaca koja se sastoji od donoSenja
presuda u sporovima u skladu s pravnim okvirom Kkoji je
uspostavila zakonodavna vlast te nuznost toga da se svaki sudac
obveze da c¢e raditi postuju¢i utvrdene zakonske odredbe o
ponasanju — sve to daje sucima pocetnu zakonitost. Ali zakonitost
se ne moze tu zaustaviti. Kao $to je CCJE prethodno istaknuo,
povjerenje koje javnost ima u sudsku vlast i poStovanje prema njoj
jamstvo su ucinkovitosti pravosudnog sustava®’. Za postizanje i
neprestano odrzavanje zakonitosti svaki pojedinacni sudac, kao i
sudbena vlast u cjelini, moraju zadobiti i zadrZati povjerenje
javnosti. Ova druga vrsta zakonitosti moZze se nazvati
,.,funkcionalna zakonitost”.

17.,,Funkcionalna zakonitost” mora se zasluZziti radom na najvi$oj
mogucoj razini kvalitete koji je u skladu s visokim etickim
standardima. U svojim je prethodnim Misljenjima CCJE objasnio
razli¢ite aspekte dobrog rada sudstva i nacine odrzavanja i
poboljsanja kvalitete i u¢inkovitosti pravosudnih sustava u interesu
drustva. CCJE je tako oblikovao vise MiSljenja o razli¢itim

® Vidjeti Misljenje br. 1 CCJE-a (2001.), stavak 37.

# Vidjeti Misljenje br. 1 CCJE-a (2001.), stavak 45., zaklju¢ak 4.; Misljenje br. 10
CCJE-a (2007.), stavci 48. — 51. Prema Europskom sudu za ljudska prava,
imenovanja sudaca koja provode zakonodavne i izvrSne vlasti dopustena su dok

god
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nacinima postizanja toga, odnosno o pocetnoj i naknadnoj obuci
sudaca®, pravi¢nom sudenju u

37

38

imenovani suci nisu izloZeni utjecajima ili pritiscima prilikom obavljanja svoje
uloge dono$enja presuda. Vidjeti: Flux protiv Republike Moldove od 3.7.2007. —
31001/03— stavak 27. O pojmu diobe vlasti i njegovoj vaznosti za imenovanja
sudaca takoder je raspravljao ESLJP: vidjeti Volkov protiv Ukrajine od 9.1.2013.
—21722/11 - stavak 109., i Maktouf i Damjanovic protiv Bosne i Hercegovine od
18.7.2013. — 34179/08 — stavak 49. Venecijanska komisija smatra imenovanje
redovnih sudaca putem glasovanja u parlamentu neprimjerenim (Venecijanska
komisija, ,,Jmenovanja sudaca”, 2007., stavak 12.) te preporucuje imenovanje od
strane sudbenog vijeca sastavljenoga od znacajnog broja ili veéine ¢lanova koje su
odabrali sami suci: Venecijanska komisija, ,,Jmenovanja sudaca”, 2007., stavak
29.

Vidjeti Migljenje br. 3 CCJE-a (2002.), stavak 22.

Vidjeti Misljenje br. 4 CCJE-a (2003.).

razumnom roku®, u¢inkovitoj primjeni medunarodnog i europskog
prava®, sudbenim vije¢ima u sluzbi drustva®, kvaliteti sudskih
odluka®, ucinkovitoj provedbi sudskih odluka®, informacijskim
tehnologijama®, specijalizaciji sudaca® i vrednovanju sudaca®.
CCIJE je izjavio da, u cilju pruzanja sudskih usluga visoke
kvalitete, sudbena vlast mora takoder na odgovaraju¢i nacin
suradivati s tuziteljima® i odvjetnicima®. Primjenom tih nacela
pojedinacni suci i sudstvo u cjelini trebali bi posti¢i opceniti cilj
donosenja presuda najvece moguée kvalitete u skladu s visokim
etickim standardima. Pojedinacni suci i sudstvo u cjelini ocuvat ¢e

* Vidjeti Misljenje br. 6 CCJE-a (2004.).

% Vidjeti Misljenje br. 9 CCJE-a (2006.).

% Vidjeti Misljenje br. 10 CCJE-a (2007.).
% Vidjeti Misljenje br. 11 CCJE-a (2008.).
% Vidjeti Misljenje br. 13 CCJE-a (2010.).
¥ Vidjeti Misljenje br. 14 CCJE-a (2011.).
* Vidjeti Miljenje br. 15 CCJE-a (2012.).
% Vidjeti Misljenje br. 17 CCJE-a (2014.).
“ Vidjeti Misljenje br. 12 CCJE-a (2009.).

“ Vidjeti Migljenje br. 16 CCJE-a (2013.).
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zakonitost i postovanje svojih gradana svojom ucinkovitoséu i
kvalitetom svojega rada.

18. Suci moraju ispunjavati svoje duznosti posStujuci odredbe utvrdene
u disciplinskim i postupovnim propisima® i (ocito) kaznenom
zakonu. Ovlasti suca povezane su s vrijednostima istine, pravde,
postenja i slobode. Stoga suci moraju obavljati svoje duznosti u
skladu s najviSim standardima profesionalnog ponasanja®. U
svojem Misljenju br. 3 (2002.) CCJE je analizirao takve standarde i
nadela profesionalnog ponasanja*. Rad u okviru tih nacela jam¢i
zakonitost pojedinacnih sudaca koji su dio sudbene vlasti kao
cjeline.

19.Kao 1 sve druge vlasti, tako i sudbena mora zasluziti povjerenje
javnosti pokazujuéi odgovornost prema drustvu i drugim drzavnim
vlastima®.

Stoga je potrebno ispitati zasto 1 kako sudbena vlast i pojedina¢ni
suci moraju biti odgovorni prema drustvu.

V. ODGOVORNOST SUDBENE VLASTI

A. ZASTO JE ODGOVORNOST VAZNA?

20.U posljednjih nekoliko godina javne sluzbe postale su otvorenije i
prihvatile to da moraju pruzati bolja objasnjenja svojeg rada

gradanima kojima stoje na usluzi. Kao posljedica toga, pojam
odgovornosti prema javnosti postaje sve vazniji u javnom Zivotu®.

2 Jedan primjer potrebnog postupovnog propisa jest potreba da sudac sam sebe
izuzme tamo gdje moze postojati stvarni ili pretpostavljeni sukob interesa.

* Vidjeti Misljenje br. 3 CCJE-a (2002.), stavak 8.

“ Vidjeti takoder Izvje$¢e glavnog tajnika Vije¢a Europe (2015.), str. 9.

% U svojem Izvjeséu za 2013. — 2014. ENCJ je objasnio da sudbena vlast koja trazi
neovisnost, ali odbija biti odgovorna prema drustvu, nefe uzivati povjerenje
drustva. Vidjeti Izvjes¢e ENCJ-a za 2013. — 2014, str. 4.

“ Za raspravu o odgovornosti sudbene vlasti vidjeti: Graham Gee, Robert Hazell,
Kate Malleson i Patrick o’Brien, ,,The Politics of Judicial Independence in the
UK’s Changing Constitution”, Camebridge University Press, 2015., str. 16 — 22.
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Javno tijelo bit ¢e ,,odgovorno” ako pruzi objasnjenja za svoje
postupke 1, Sto je jednako vazno, preuzme odgovornost za njih. Ta
,»odgovornost” jednako je vazna za sudbenu vlast kao i za ostale
drzavne vlasti, jer je uloga svih njih sluZiti gradanima®’. Stovise,
pod uvjetom da se odrzava odgovarajuéa ravnoteza, nacela
neovisnosti i odgovornosti sudbene vlasti nisu nepomirljive
suprotnosti. U pravosudnom kontekstu pojam ,,odgovornost” treba
shvatiti kao da ukljucuje obvezu izvjeStavanja, to jest, navodenja
razloga i objasnjavanja odluka i ponasanja u pogledu predmeta u
kojima suci moraju presuditi. ,,Odgovornost” ne zna¢i da je
sudbena vlast odgovorna ili podredena drugoj drzavnoj vlasti jer bi
se time izdala njezina ustavna uloga neovisnoga tijela Cija se
funkcija sastoji u donoSenju nepristranih presuda koje su u skladu
sa zakonom. Kad bi sudbena vlast bila ,,odgovorna” drugim
drzavnim vlastima u smislu da je odgovorna ili podredena njima,
onda sudbena vlast ne bi mogla, u predmetima koji ukljucuju te
druge drzavne vlasti, ispuniti svoju ustavnu ulogu kao S$to je gore
navedeno.

21.Sudbena vlast (kao i ostale dvije drzavne vlasti) pruza javnu
uslugu. Oc¢igledno je samo po sebi da ona treba biti odgovorna (u
prethodno navedenom smislu) prema drustvu kojem sluzi. Sudska
vlast mora svoje ovlasti primjenjivati u interesu vladavine prava i
onih koji traze
i ocekuju pravdu“®. Dakle, sudbena vlast ima odgovornost
prikazivati ostalim drzavnim vlastima i druStvu u cjelini nacine
primjene svoje ovlasti, autoriteta i neovisnosti*’. Korisnici suda
zahtijevaju sve vecu ucinkovitost sudskoga sustava, a na vaznosti
sve vise dobiva i bolji pristup sudovima *°. Uginkovitost i
dostupnost smatraju se dvama aspektima kojima se pokazuje

O vaznosti dobrog upravljanja i sudbene vlasti moZete prona¢i u Misljenju br.7
CCJE-a (2005.), Misljenju br. 10 CCJE-a (2007.) i Misljenju br. 14 CCJE-a
(2011.).

“ Vidjeti Misljenje br. 1 CCJE-a (2001.), stavak 11., MiSljenje br. 10 (2007.), stavak

9.

* Vidjeti Izvjes¢e ENCJ-a za 2013. — 2014, str. 13.

%0 Vidjeti Misljenje br. 6 CCJE-a (2004.), stavak 1.
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»odgovornost”. CCJE je vec¢ prije prepoznao te trendove. Navodeci
da, u demokratskom drustvu, sudstvo treba omogucivati pravdu na
najvisoj razini kvalitete i uz odgovaraju¢u odgovornost prema
drustvu, CCJE je istaknuo jedan aspekt sudske ,,odgovornosti”
prema drustvu u cjelini®,

22.Postoje i drugi razlozi zbog kojih bi sudbena vlast trebala biti
odgovorna drugim drZzavnim vlastima u prethodno navedenom
smislu. Prvo, zakonodavna je vlast ta koja stvara zakonodavni
okvir koji sudbena vlast primjenjuje. Dakle, zakonodavna vlast
ima pravo, na temelju pravilno formuliranih razloga, traziti
objasnjenje o tome kako sudbena vlast u svojim odlukama tumaci i
primjenjuje zakone koje je ona donijela. Drugo, za ispunjavanje
svojih duznosti prema drustvu sudbena vlast dobiva fi nancijska
sredstva putem odluka zakonodavne vlasti i, U mnogim drzavama
Clanicama, izvrSne vlasti. Kao $to je CCJE prethodno naglasio,
opc¢a nacela 1 standardi Vije¢a Europe namec¢u drzavama ¢lanicama
obvezu da stave na raspolaganje fi nancijska sredstva koja
odgovaraju potrebama razli¢itih pravosudnih sustava ** . 1z
odgovora na upitnik CCJE-a jasno je vidljivo da se administrativha
i fi nancijska autonomija pravosudnih sustava znatno razlikuju u
pojedinim drzavama clanicama. CCJE je preporu¢io povecanje
administrativne i fi nancijske autonomije sudova kako bi se
zastitila neovisnost sudbene vlasti®*. Medutim, bez obzira na naéin
organizacije upravljanja proracunom i administracijom sudbene
vlasti u odredenoj drzavi, resurse joj dodjeljuje parlament i u
konacnici dolaze od poreznih obveznika. Dakle, bas kao §to su
zakonodavna
i izvrSna vlast odgovorne za nacin na koji dodjeljuju sredstva,
tako i sudbena vlast mora objasniti drustvu nacin na koji trosi fi

5 Vidjeti Misljenje br. 17 CCJE-a (2014.), stavak 23.
*2 Vidjeti Preporuku CM/Rec(2010)12, stavak 32., Misljenje br. 2 CCJE-a (2001.),

stavak 4.; Misljenje br. 10 (2007.), stavak 37.; Misljenje br. 17 (2014.), stavak 35.

% Vidjeti MiSljenje br. 2 CCJE-a (2001.), stavak 14. i Misljenje br. 10 (2007.), stavak
12.
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nancijska sredstva koja su joj dodijeljena za ispunjavanje njezinih
duznosti prema drustvu®,

B. KAKO SE ODGOVORNOST TREBA PROVODITI?
(1) Za $to bi sudbena vlast trebala snositi odgovornost?

23.Sudstvo ima za cilj rjesavanje sporova i, odlukama koje donosi,
sudbena vlast ispunjava i ,,normativnu” i ,.edukativnu” ulogu,
pruzaju¢i gradanima relevantne smjernice, informacije i jamstva u
pogledu zakona i njegove prakti¢ne primjene®. Stoga sudbena
vlast mora prije svega biti odgovorna u pogledu rada sudaca u
donosenju odluka u predmetima koji su izneseni pred njih,
preciznije, u pogledu njihovih odluka i razloga za donosenje istih.
Sudske odluke moraju biti podloZne kontroli i Zalbi**. Ovu glavnu
obvezu mogli bismo nazvati ,,pravosudna odgovornost”. U skladu
s temeljnim nac¢elom neovisnosti sudbene vlasti, Zalbeni je sustav u
nacelu jedini nacin na koji sudska odluka moze biti poniStena ili
izmijenjena nakon §to je donesena i jedini nacin na koji se suci
mogu pozivati na odgovornost za svoje odluke, osim ako nisu
postupali u zloj vijeri.

24.U zemljama u kojima su suci odgovorni za upravljanje sudskim
sustavom  (§to  ponekad ukljuuje upravljanje  sudskim
prorac¢unom), sudbena vlast mora za svoje upravljanje odgovarati
drugim drzavnim vlastima i drustvu u cjelini®’. U ovom podrugju,
suci kojima je povjereno upravljanje javnim sredstvima u nacelu su

* Ostale drzavne vlasti imaju duznost osigurati fi nancijska sredstva koja su u skladu s
potrebama pravosudnoga sustava: Misljenje br. 2 CCJE-a (2001.).

% Vidjeti Misljenje br. 7 CCJE-a (2005.), stavak 7.

% U svom &lanku ,,Reconciling independence and accountability un judicial systems”,
3 Utrecht Law Review (2007.), str. 26, 31 — 32, Contini i Mohr nazvali su to
,pravna i pravosudna odgovornost”.

" U svom ¢lanku ,,Reconciling independence and accountability un judicial systems”,
3 Utrecht Law Review (2007.), str. 26, 33 — 34, Contini i Mohr nazvali su to
upravljacka odgovornost”.
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u istom polozaju kao i bilo koje druge javno tijelo koje je
odgovorno za trosenje novca poreznih obveznika.

(2) Kome suci trebaju odgovarati?

25.

Suci pojedinacno i sudbena vlast u cjelini odgovorni su na dvije
razine. Prvo, oni su odgovorni (u gore navedenom smislu) prema
stranama u sporu koje traze pravdu u okviru odredenog sudskog
postupka. Drugo, oni su odgovorni (u istom smislu) prema drugim
drzavnim vlastima i, preko njih, prema drustvu u cjelini.

(3) Na koji nacin se to provodi?

(a) Razliciti elementi odgovornosti

26. Postoje razliciti oblici odgovornosti. Prvo, kao Sto je gore

objasnjeno, suci se pozivaju na odgovornost za svoje odluke putem
zalbenoga postupka (,,pravosudna odgovornost”). Drugo, suci
moraju raditi na transparentan nacin. Odrzavaju¢i javna saslusanja
i donose¢i obrazlozene presude koje su dostupne javnosti (osim u
iznimnim okolnostima), suci ¢e objasniti svoje postupke i svoje
odluke stranama u sporu koje traze pravdu. Na taj nacin suci
takoder odgovaraju za svoje postupke ostalim drzavnim vlastima i
drustvu u cjelini. Ovaj oblik odgovornosti moze se opisati kao
»odgovornost objasnjavanja”. Tre¢e, ako je sudac poduzeo
neprimjerene radnje, on/ona mora biti pozvan na odgovornost na
rigorozniji nacin, npr. primjenom disciplinskih postupaka i, po
potrebi, kaznenoga zakona. To mozemo nazvati ,kaznenom
odgovornoscu”.

(b) Odgovornost obrazlaganja odluka

(i) Javna sasluSanja i presude
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27.Temeljna pravila rada sudstva, kao §to je zahtjev za odrzavanjem
javnih saslusanja i donosenja razumnih presuda koje su dostupne
javnosti, zasnivaju se na nacelu prema kojem suci moraju
odgovarati za svoja ponaSanja i odluke. U javnim saslusanjima suci
¢e saslusati izjave strana u sporu i svjedoka kao i izlaganja
odvjetnika. Suci ¢e (najCesce) objasniti zakon pred javnosti.
Javnost moze prisustvovati javnim saslusanjima na sudu kako bi se
bolje upoznala sa zakonima i ponaSanjem suca (ili sudaca) prema
stranama u sporu®®. Ovaj postupak otvoren javnosti osigurava
posteno sudenje u skladu s ¢lankom 6. Europske konvencije za
zatitu ljudskih prava i temeljnih sloboda. Stovise, sudjelovanjem
na saslusanjima (ili, u nekim drzavama, pra¢enjem sasluSanja na
televizijskom programu® ili putem interneta) te pregledavanjem
izvjes¢a o saslusanjima, javnost ima moguénost boljeg
razumijevanja sudskog postupka. Na taj se nacin suci i sudbena
vlast opcenito takoder pozivaju na odgovornost. lako su formalna
postupovna pravila vazna za povjerenje javnosti u sudbenu vlast,
konkretna iskustva gradana koji su promatrali sudbenu vlast na
djelu te dostupnost to¢nih informacija objavljenih u medijima u
pogledu vodenja pojedinacnih postupaka, predstavljaju odlucujuci
¢imbenik®.

28.Suci moraju navesti razloge za svoje odluke, koje bi takoder
trebale biti javno dostupne, osim u iznimnim okolnostima. Na taj
nacin suci snose odgovornost za svoje odluke i omogucuju
stranama u sporu i drustvu u cjelini da shvate i propituju njihovo
rasudivanje. Stoga, kao Sto je CCJE prethodno naveo, odluke

% Za odnose izmedu sudova i sudionika u sudskim postupcima pogledajte Misljenje
br. 7 CCJE-a (2005.), stavci 24. — 26. Iznimke su moguce u slucajevima kada to
zahtijevaju interesi strana u sporu u pogledu njihove privatnosti.

%9 Za ovo osjetljivo pitanje prisutnosti kamera u sudskim postupcima vidjeti: Misljenje
br. 7 CCJE-a (2005.), stavci 44 — 50.

% Vidjeti Misljenje br. 7 CCJE-a (2005.), stavci 9., 24.— 26.; vidjeti takoder Biihlmann
i Kunz, ,,Confi dence in the Judiciary: Comparing the Independence and
Legitimacy of Judicial Systems”, West European Politics svezak 34, br. 2 (2011.)
317, 332.
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moraju biti lako razumljive®. U slucaju da se gubitni¢ka strana ne
slaze s odlukom, ona moze podnijeti zalbu. Postojanje (pa cak i
prijetnja) moguénosti zalbe trebalo bi osigurati donosenje sudskih
odluka visoke kvalitete u razumnom roku. To je u interesu strana u
sporu, ali i druStva u cjelini. U predmetu u kojem odluka nije
donesena u razumnom roku® mogu se zatraZiti posebni pravni
lijekovi, po moguénosti na lokalnim sudovima ili, ako takvi
lijekovi nisu dostupni, na Europskom sudu za ljudska prava.
Nakon $to sudac ispuni svoju duznost i donese odluku, javni
interes zahtijeva da se ona brzo i ucinkovito izvr§i®. U tom
pogledu, sudbena vlast ¢esto se oslanja na izvrs$nu vlast da provede
njezine odluke.

(i) Drugi mehanizmi odgovornosti obrazlaganja

29.Postoji nekoliko drugih nacina da se sudbena vlast poziva na
odgovornost za svoj rad i, po potrebi, za upravljanje pravosudnim
sustavom. Druge vlasti nikada ne smiju zloupotrijebiti te nacine
kako bi se umijeSale u rad sudbene vlasti. Jedan ocigledan nacin
izvan je okvira sudbene vlasti: primjerice, godiSnja izvjes¢a koja
su dostupna javnosti. Ostale vanjske metode kojima se sudbena
vlast moze pozivati na odgovornost su kako slijedi: revizije koje
provode javni revizorski odbor, inspektorati®, ali i istrage. Na
lokalnoj ili nacionalnoj razini, mnoge drzave ¢lanice uspostavile su
instituciju ,,puckog pravobranitelja”, drzavnih odvjetnika ili
odvjetnika gradana ili miritelja te glavnih inspektora, koje imenuje
izvr$na vlast ili parlament, ¢esto uz znacajan stupanj samostalnosti.
Njihova misija Cesto se odnosi na pozivanje sudbene vlasti na
odgovornost. (Pitanje kako posti¢i pravilnu ravnotezu izmedu

81 Za kvalitetu sudskih odluka vidjeti Misljenje br. 11 CCJE-a (2008.); Misljenje br. 7
(2005.), stavak 56.

% Vidjeti Misljenje br. 6 CCJE-a (2004.).

8 Vidjeti Misljenje br. 13 CCJE-a (2010.). i Izvjes¢e glavnog tajnika Vije¢a Europe
(2015.), str. 14, 17, 27.

* Vidjeti Misljenje br. 1 CCJE-a (2001.), stavak 27., 69., zakljuak 10.
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nuznog izvjeStavanja i vanjskog uplitanja raspravljat ¢e se u
poglavlju VI. u nastavku).

30. Drugi nacini su interni: pojedina¢no vrednovanje sudaca. U vecini
drzava Clanica suci podlijezu nekom obliku pojedinacnog
vrednovanja u odredenom trenutku svoje karijere nakon
imenovanja. Vrednovanje moze biti korisno sredstvo za pozivanje
sudaca na odgovornost. Sukladno pojasnjenju CCIJE-a,
pojedinacno vrednovanje rada sudaca moze pomoc¢i u dobivanju
informacija o sposobnostima pojedinih sudaca te o jakim stranama
i slabostima pravosudnoga sustava. Vrednovanje moze pomo¢i u
utvrdivanju najboljih kandidata za unapredenje, Cime se odrzava ili
¢ak poboljsava kvaliteta pravosudnog sustava®. Vrednovanje se ne
smije zloupotrijebiti, npr. za stvaranje politickog pritiska na
odredenog suca ili dovodenje pojedinacnih presuda u pitanje.

(ii1) Dijalog s ostalim drzavnim vlastima

31. Svaki od triju drzavnih vlasti ovisi o ostalim dvjema kako bi mogla
uc¢inkovito funkcionirati. Dijalog izmedu sviju strana neophodan je
za poboljsanje ucinkovitosti pojedine vlasti i suradnju s drugim
dvjema vlastima. Pod uvjetom da se takav dijalog odvija u ozracju
uzajamnog postovanja i da se posebna pozornost posveti ocuvanju
neovisnosti i nepristranosti svih sudaca koji sudjeluju®, te ¢e
rasprave biti korisne za sve tri drzavne vlasti®. CCJE je naglasio
vaznost toga da suci sudjeluju u raspravama u pogledu nacionalne
pravosudne politike. Osim toga, ¢lanove sudbene vlasti treba
konzultirati i1 trebaju igrati aktivnhu ulogu u izradi svih zakona

% Vidjeti MiSljenje br. 17 CCJE-a (2014.).

% Pogledajte ESLJIP: Baka protiv Madarske od 27.5.2015. — 20261/12 — stavci 99. —

102.

7 U svom ¢lanku ,,Reconciling independence and accountability un judicial systems”,
3 Utrecht Law Review (2007.), str. 26, 41 — 42, Contini i Mohr nazvali su to
upravljacka odgovornost”.
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vezanih za njihov status i za funkcioniranje pravosudnog sustava®.
Stru¢nost sudaca takoder je vrlo dragocjena kad se radi o pitanjima
koja se ne ticu pravosudne politike. Na primjer, svjedocec¢i pred
parlamentarnim odborima, predstavnici sudbene vlasti (npr. najvise
tijelo sudbene vlasti ili Visoko sudbeno vije¢e) mogu izraziti
zabrinutosti u pogledu zakonodavnih projekata i prenijeti stav
sudbene vlasti o razliitim prakticnim pitanjima. Neke drzave
Clanice izvijestile su o pozitivnim iskustvima u takvim
dijalozima®. U nekim drzavama ¢lanicama sudbena vlast ulazi u
dijalog s izvrSnom vlasti kada suci uzmu privremeni dopust od
rada u sudbenoj vlasti kako bi radili u gradanskom ili kaznenom
odjelu ministarstva pravosuda™. U drugim drzavama ¢lanicama,
medutim, to se smatra krSenjem nacela sudske neovisnosti’,

(iv) Dijalog s javnos¢u

32. Kao $to je CCJE prethodno napomenuo, dijalog s javno$éu,
izravno ili putem medija, od presudne je vaznosti kako bi se
gradani bolje upoznali s pravom i kako bi se povecalo njihovo
povjerenje u sudbenu vlast’>. U nekim drzavama ¢lanicama,
imenovanje sudaca porotnika smatra se stvaranjem korisne veze
izmedu sudbene vlasti i javnosti. CCJE preporucuje u svojem
Misljenju br. 7 (2005.) o ,,pravosudu i drustvu” da sudbena vlast i
pojedina¢ni sudovi uspostave izravan dijalog s medijima i
javnosti”. Na primjer, sudovi bi trebali preuzeti edukativnu ulogu

% Vidjeti Misljenje br. 3 CCJE-a (2002.), stavak 34., Belgija i Crna Gora izvijestile su
0 razmjenama ove vrste.

% Za odnose izmedu sudaca i parlamenta u Velikoj Britaniji vidjeti: Graham Gee,
Robert Hazell, Kate Malleson i Patrick O’Brien: ,,The Politics of Judicial
Independence in the UK’s Changing Constitution”, Cambridge University Press,
2015., str. 92 — 125.

" Vidjeti Misljenje br. 3 CCJE-a (2203.), stavak 36.

™ Vidjeti Odluku Ustavnog suda Litve od 21.12.1999., IV.9.

2 Vidjeti Misljenje br. 7 CCJE-a (2005.).

™ Vidjeti Misljenje br. 7 CCJE-a (2005.), C.
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(c)

33.

organiziranjem posjeta za ucenike 1 studente, pruzanjem
informacija te aktivnim objasnjavanjem sudskih odluka javnosti i
medijima kako bi se poboljsalo njihovo razumijevanje sustava i
izbjegli nesporazumi ™. lako uspostavljanje odnosa s medijima
predstavlja odredeni rizik, sudovi mogu bliskim kontaktima i
dinami¢nim objasnjenjima sprijeciti stvaranje krive slike 0
pravosudnom sustavu u javnosti. Sudbena vlast moze na taj nacin
odgovarati druStvu i osigurati da javnost dobije tocnu sliku o
pravosudnom sustavu koja odrazava napore koje suci ulazu. Na taj
nacin suci takoder mogu pokazati javnosti da postoje ograni¢enja u
opsegu djelovanja pravosudnog sustava’™.

,, Kaznena odgovornost”

Kao $to je CCJE prethodno istaknuo, svi postupci sudstva moraju
biti u skladu s vaze¢im nacelima profesionalnog ponasanja,
utvrdenim disciplinskim propisima i, u okviru uvjeta kojima se
cuva neovisnost i nepristranost sudbene vlasti, kaznenim pravom.
Nacela profesionalnog ponasanja trebaju biti odvojena od njihove
primjene putem disciplinskih sustava’™. Uzevsi u obzir vaznost
etike i integriteta za povjerenje javnosti u sudbenu vlast, suci imaju
obvezu Casnog ponaSanja u okviru svog posla, ali i u privatnom
zivotu” te ¢e biti odgovorni za svoje ponasanje koje nije u skladu s
prihva¢enim normama. Ponekad se moze dogoditi da ponaSanje
pojedinih sudaca previse odstupa od normi pa nije dovoljno dati
samo objasnjenje za to. Posljedica toga $to drustvo daje znatne
ovlasti 1 povjerenje sucima jest da mora postojati neki nacin
pozivanja sudaca na odgovornost, pa cak i uklanjanja s njihovih
polozaja u slu¢aju nedoli¢nog ponasanja koje je toliko ozbiljno da
bi se opravdalo poduzimanje takve mjere”. To je osobito tako u

" Vidjeti Misljenje br. 7 CCJE-a (2005.), stavci 7. — 23.

™ Vidjeti Misljenje br. 7 CCJE-a (2005.), stavak 27.

" Vidjeti Misljenje br. 3 CCJE-a (2002.), stavak 49., zakljucak iii.
" Vidjeti Misljenje br. 3 CCJE-a (2002.), stavak 50., zakljucak ii.
8 Vidjeti Misljenje br. 3 CCJE-a (2002.), stavak 51.
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slu¢ajevima sudske korupcije’ kojom se bitno narusava povjerenje
javnosti u nepristranost i neovisnost sudbene vlasti. U ostalim
slucajevima nedoli¢nog ponaSanja, primijenit ¢e se kaznena®,
gradanskopravna® ili disciplinska odgovornost®, ovisno o prirodi
nedoli¢nog ponasanja.

VI. KAKO UVJETI ,,ZAKONITOSTI” I ,,0ODGOVORNOSTI”
UTJECU NA ODNOS IZMEDU SUDBENE VLASTI I
OSTALIH DVIJU DRZAVNIH VLASTI?

34.Zakonitost i odgovornost vrlo su usko povezane. Sudbena vlast
trebala bi nastojati zadrzati i pokazati svoju zakonitost tako da
bude odgovorna javnosti. Glavni nacin da se to postigne jest
obavljanjem rada na najviSoj mogucoj razini kvalitete i
objasnjavanjem svojih postupaka i ponaSanja drugim drzavnim
vlastima i, njihovim posredstvom ili izravno, drustvu u cjelini. Kao
Sto je gore navedeno, nijedna drzavna vlast ne moze funkcionirati
potpuno odvojeno od ostalih dviju. Sve vlasti funkcioniraju u
odnosu meduovisnosti. Stoga se preporucuju razmjena informacija
i dijalog izmedu sudbene i ostalih drzavnih vlasti. Medutim, iako
se svi gore opisani mehanizmi mogu pokazati dragocjenima u
jamcenju toga da sudbena vlast bude odgovorna, postoji takoder
rizik od njihove zloupotrebe.

35.Puno priznavanje temeljnih jamstava neovisnosti sudbene vlasti,
kao $to su sigurnost mandata, zabrana promjene funkcije ili mjesta
bez pristanka suca, imenovanje i napredovanje bez prisutnosti
politickog utjecaja, dovoljna naknada za rad te sigurnost zivota i

" Vidjeti Izvjesce glavnog tajnika Vije¢a Europe (2015.), str. 24 — 25; vidjeti takoder
rad Skupine drzava ¢lanica Vije¢a Europe za borbu protiv Korupcije (GRECO) u
okviru Cetvrtog kruga ocjenjivanja www.coe.int/greco.

% Vidjeti Misljenje br. 3 CCJE-a (2002.), stavci 52. — 54.

® Vidjeti Misljenje br. 3 CCJE-a (2002.), stavci 55. — 57.

® Vidjeti Misljenje br. 3 CCJE-a (2002.), stavci 58. — 74.; vidjeti takoder Kijevske
Preporuke, stavci 25. — 26.
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imovine®, predstavlja preduvjet za svaku konstruktivnu raspravu
izmedu triju drzavnih vlasti. Ako se postuju takva temeljna
jamstva, neovisnost sudbene vlasti nece trpjeti nego ¢e, naprotiv,
imati koristi od vece zakonitosti steCene zahvaljuju¢i kombinaciji
zadovoljavajuceg izvrSavanja ustavne funkcije sudbene vlasti i
sudjelovanja sudaca u razmjenama informacija. Kontinuitet
neovisnosti 1 zakonitosti sudbene vlasti ne dogada se automatski:
obje stavke moraju se neprestano nanovo potvrdivati®. Najbolji
nacin ocuvanja zakonitosti sudbene vlasti i njezine neovisnosti jest
izvrsnost u obavljanju funkcije. Kako bi se postigao taj cilj i
zadobilo postovanje javnosti, neovisna i odgovorna sudbena vlast
treba biti otvorena za opravdanu kritiku, uciti iz svojih pogresaka i
na taj nacin neprestano poboljsavati svoj rad. Dakle, neovisnost i
odgovornost nisu medusobno proturjeCne, naprotiv, one jedna
drugu obogacuju. Medutim, vazno je naglasiti da sudac nije
odgovoran za politike prethodne vlade ili rezima. Suci ne smiju biti
podvrgnuti kritici ili disciplinskom postupku samo zato Sto su
primijenili zakon koji je usvojila prethodna vlast, osim ako su
pogresno primijenili zakon u zloj vjeri.

36.Posebno je tesko pronaéi ravnotezu izmedu potrebe za zastitom
sudskih procesa od iskrivljenih ¢injenica i pritiska politicke naravi
te potrebe za otvorenom raspravom o pitanjima od javnog interesa
koja se odnose na sudovanje. S jedne strane, kako istice CCJE,
suci moraju prihvatiti da su javne osobe i ne smiju biti pretjerano
osjetljivi®. Dakle, kada suci suraduju s drugim drzavnim vlastima i
drustvom u cjelini, oni moraju sami preuzeti odgovornost za
zastitu svoje neovisnosti® i nepristranosti. S druge strane, u svim
svojim odnosima sa sudbenom vlasti, ostale drzavne vlasti moraju
postovati nacela neovisnosti i nepristranosti sudbene vlasti. Dijalog
izmedu sudbene i ostalih drzavnih vlasti, kao i sa Sirom javnosti

¥ Vidjeti Miljenje br. 1 CCJE-a (2001.); Preporuku CM/Rec(2010)12, Poglavlje II.,
V., VL; vidjeti takoder dokument Magna Carta sudaca (2010.), stavci 2. — 13.

¥ Vidjeti [zvjes¢e ENCJ-a za 2013. — 2014, str. 4, 9.

% Vidjeti Misljenje br. 1 CCJE-a (2001.), stavak 63.

% U Izvjes¢u ENCJ-a opisuje se percepcija sudaca o vlastitoj neovisnosti kao aspekta
,.subjektivne neovisnosti”, Izvjes¢e ENCJ-a za 2013. — 2014., str. 13, 3.3.2.
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moze se ponekad zloupotrijebiti za podrivanje neovisnosti sudbene
vlasti. Na primjer, nije prihvatljivo da ostale drzavne vlasti
kritiziraju odluke sudbene vlasti na nacin kojim se naruSava
autoritet sudbene vlasti i poti¢e neposlusnost, pa cak i nasilje
prema sucima® . Takoder je neprihvatljivo da jedna od ostalih
drzavnih vlasti otpusti s polozaja u sudstvu ¢lana sudbene vlasti
zbog izrazavanja vazeceg kritickog komentara, u okviru obavljanja
svojih duznosti, koji se odnosi na jednu od tih ostalih vlasti (ili na
njezinoga ¢lana)®. Kljuéno je da se dijalog izmedu triju drzavnih
vlasti te izmedu sudbene vlasti i javnosti, kao i sve inspekcije i
istrage koje su poduzimaju, provode se u ozracju uzajamnog
postovanja. Ti postupci ne smiju se ni u kojem slucaju
upotrebljavati za utjecanje na odredenu sudsku odluku ili za
poticanje na nepostovanje ili neposluh u pogledu sudskih odluka.

37.Uzev§i u obzir gradanskopravnu, kaznenu i disciplinsku

odgovornost (ono $to se gore naziva ,kaznena odgovornost”),
CCIE istice da osnovni pravni lijek za pravosudne pogreske, koje
ne ukljucuju zlu vjeru, mora biti zalbeni postupak. Osim toga, kako
bi se zastitila neovisnost sudbene vlasti od nepotrebnog pritiska,
velika paznja mora se posvetiti defi niranju polozaja sudaca u
pogledu kaznene, gradanskopravne i disciplinske odgovornosti®.
Zadaci tumaclenja zakona, razmatranja dokaza i vrednovanja
¢injenica koje provode suci kako bi donijeli presude u sporovima
ne bi trebali dovesti do gradanskopravne ili disciplinske
odgovornosti suca, osim u slucajevima zle namjere, namjerne
povrede ili, prema potrebi, grube nepaznje®. Nadalje, u slu¢aju da

8 Vidjeti Preporuku CM/Rec(2010)12, stavak 18.

® Vidjeti ESLIP: Baka protiv Madarske od 27.5.2015 - 20261/12.
¥ Vidjeti Preporuku CM/Rec(2010)12, Poglavlje VIL.; Misljenje br. 3 CCJE-a (2002.),

stavak 51.; za primjer takve zloupotrebe vidjeti: Volkov protiv Ukrajine, ESLJP od
9.1.2013. — 21722/11 — posebice stavak 199.

% Vidjeti Misljenje br. 3 CCJE-a (2002.), stavci 75., 76.; vidjeti takoder Preporuku
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CM/Rec(2010)12, stavci 66. — 71. Odgovornost drzave drugo je pitanje s kojim se
ovo Misljenje nece baviti. U sljede¢im odlukama Sud Europske unije odlucio je
da je odgovornost na drzavi za S$tetu uzrokovanu sudskim odlukama. Sud
Europske unije nije spomenuo odgovornost sudaca koji su donijeli odluke koje su
uzrokovale Stetu u sljede¢im presudama: CJEU (30. rujna 2003., C-224/01,



drzava mora platiti odStetu strani u sporu zbog propusta u
sudovanju, samo drzava, a ne i strana u sporu, treba imati ovlast za
uspostavljanje, kroz  sudski  postupak, gradanskopravne
odgovornosti suca®.

38.Poznato je da postoje znatne razlike u ustavnim strukturama drzava
¢lanica, iz ¢ega proizlazi da postoje znacajne razlike u iskustvima
pojedinih drzava u pogledu nacina interakcije izmedu triju vlasti.
Medutim, svaka zemlja moze wuciti iz iskustava drugih.
Medunarodna razmjena informacija omogucuje ne samo dijeljenje
najbolje prakse, ve¢ prvenstveno pomaze u razumijevanju
zajednickih problema i nacela. Zato bi se iskustva i prakse svih
drzava Clanica trebali dijeliti posredstvom medunarodnih i
europskih institucija, ukljucujuci posebice tijela Vijeca Europe.

VII. POTREBA ZA OGRANICENJEM U ODNOSIMA IZMEDU
TRIJU VLASTI

39. Kao S§to je ve¢ objasnjeno, tri vlasti djeluju u odnosu
meduovisnosti. U tom smislu nikada ne moze doé¢i do potpune
»diobe vlasti”. Medutim, kako bi se postigla odgovarajuca
ravnoteza medu trima drZzavnim vlastima, svaka se vlast mora na
odgovarajué¢i nacin ograniCiti u svojim odnosima s ostalim
vlastima.

A. ,,SUZDRZANOST SUDBENE VLASTI”

40.Sudbena vlast, kao jedna od triju drzavnih vlasti, odgovorna je
drustvu kojemu sluzi. Sukladno tomu, temeljna briga sudbene
vlasti, kao 1 ostalih drzavnih vlasti, uvijek mora biti oCuvanje
najboljeg interesa javnosti. Time se od sudbene vlasti zahtijeva

Kobler protiv Austrije; Veliko vijeée, 13. lipnja 2006., C-173/03, Traghetti del
Mediterraneo s.p.a. in liquidazione protiv Repubblica Italiana; 24. studenog
2011., C-379/10, Komisija protiv Talijanske Republike; 9. rujna 2015., C-
160/14,Jodo0 Filipe Ferreira da Silva e Brito protiv Estado Portugués).

" Vidjeti Preporuku CM/Rec(2010)12, stavci 66. i 67. Vidjeti dokument CCJE-a

Magna Carta sudaca (2010.), stavak 22.
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prepoznavanje drustvenih i gospodarskih uvjeta u kojima ostale
dvije drzavne vlasti moraju djelovati. Nadalje, sudbena vlast mora
biti svjesna da postoje ograni¢enja u pogledu njezinih intervencija
koje se odnose na politicke odluke koje moraju donijeti
zakonodavna i izvrSna vlast. Stoga svi sudovi u okviru sudbene
vlasti moraju paziti da ne izadu izvan zakonitog podrucja za
izvrSavanje sudbene vlasti. CCJE priznaje da zakonodavna i
izvr$na vlast imaju legitimne razloge za zabrinutost da bi sudbena
vlast mogla iza¢i iz granica svoje uloge.

41.U svojim odnosima s ostalim dvjema drzavnim vlastima, sudbena

vlast mora nastojati izbjeci videnje drugih da ona §titi samo svoje
vlastite interese i1 tako prenaglasava svoje posebne razloge za
zabrinutost. Umjesto toga, sudbena vlast mora preuzeti
odgovornost za drustvo kojemu sluzi. Sudbena vlast mora pokazati
razumijevanje i odgovornost prema potrebama javnosti i
zahtjevima drzavne blagajne. Sudbena vlast moze dati svoj uvid u
moguci ucinak predlozenih odluka zakonodavne ili izvr$ne vlasti o
sposobnosti sudbene vlasti da ispuni svoju ustavnu ulogu. Sudbene
vlasti takoder moraju paziti da se ne protive svim predlozenim
promjenama u pravosudnom sustavu prozivajuci ih napadom na
neovisnost sudstva. Medutim, ako su neovisnost sudstva ili
sposobnost sudbene vlasti da ostvari svoju ustavnu ulogu ugrozene
ili napadnute, sudbena vlast mora braniti svoj stav bez ikakvoga
straha. Primjeri odluka koje bi se mogle svrstati u te kategorije jesu
masovna smanjenja pravne pomo¢i ili zatvaranje sudova zbog
ekonomskih ili politickih razloga.

42.Ako je potrebno kritizirati neku drugu drzavnu vlast ili odredenog
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njezina ¢lana u tijeku donoSenja presude u sporu ili kada je to
potrebno u interesu javnosti, onda se to mora i napraviti. To znaci,
primjerice, da sudovi mogu Kritizirati zakonodavstvo ili neuspjeh
zakonodavne vlasti da uvede zakonodavstvo koje bi sud smatrao
odgovaraju¢im. Medutim, kao i kod ostalih drzavnih vlasti u
odnosu na sudbenu vlast, ona mora upucivati kritike u ozracju
uzajamnog poStovanja. Suci, kao 1 svi drugi gradani, imaju pravo
sudjelovati u javnoj raspravi pod uvjetom da je ona u skladu s
odrzavanjem njihove neovisnosti ili nepristranosti. Sudstvo nikada
ne smije poticati neposluh i1 neposStovanje prema izvr$noj i



zakonodavnoj vlasti. U svojim profesionalnim i privatnim
odnosima s predstavnicima ostalih vlasti suci moraju izbjegavati
bilo kakav sukob interesa i svako ponaSanje koje bi moglo stvoriti
dojam da su neovisnost i nepristranost sudstva te dostojanstvo
sudbene vlasti opéenito upitni. Dokle god se kritike upucuju u
ozracju uzajamnog postovanja, to moze biti korisno za drustvo u
cjelini. Medutim, uvijek se moZe dodatno naglasiti da nije
prihvatljivo da se na razumne kriticke komentare koje sudbena
vlast upucuje ostalim drzavnim vlastima odgovara otpustanjem s
polozaja u sudstvu ili nekim drugim na¢inom osvete®. CCJE
takoder naglasava da nedopusteno ponasSanje predstavnika
zakonodavne 1 izvrSne vlasti te politicara moze biti u obliku
popustljivosti i, u nekim slucajevima, podrske agresivnim ili cak
radikalnim, nasilnim i nezakonitim radnjama protiv sudbene
vlasti®®. Izravna ili neizravna podrska takvim radnjama protiv
sudbene vlasti potpuno je neprihvatljiva. Ne samo da su takve
radnje izravan napad na neovisnost sudstva, nego se njima i guse
zakonite javne rasprave sudaca.

B. SUZDRZANOST OSTALIH VLASTI

43. Suzdrzanosti sudbene vlasti mora odgovarati jednak stupanj
odgovornosti i suzdrzanosti kod ostalih drzavnih vlasti. Povrh
svega, ostale drzavne vlasti moraju priznati zakonitu ustavnu
funkciju koju sudbena vlast izvrSava i osigurati da joj se dodjeljuje
dovoljno sredstava kako bi izvrSavala svoje funkcije. Funkcija
donosenja presuda u svim pravnim sporovima te tumacenja i
primjene zakona nuzna je za dobrobit moderne demokratske
drzave s vladavinom prava ba$ kao i funkcije zakonodavne i
izvr$ne drzavne vlasti. U drzavi kojom vlada nacelo diobe vlasti
mijeSanje radnji jednoga ogranka drzave i drugih ogranaka mora se
odrzavati u granicama zakona i medunarodno prihvacenih normi.
CCJE smatra da, ako dode do neopravdanog uplitanja, drzavne

2 Vidjeti ESLJIP: Baka protiv Madarske od 27.5.2015. - 20261/12.
% Vidjeti Otvoreno pismo Vrhovnog suda Ukrajine, str. 2.
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vlasti trebaju predano suradivati kako bi vratile ravnotezu, a na taj
nacin i povjerenje druStva u neometano funkcioniranje javnih
institucija. U svim slucajevima sukoba sa zakonodavnom ili
izvr$nom vlasti koji ukljucuju pojedinacne suce ti bi suci trebali
biti u moguénosti traziti pomo¢ od sudbenog vije¢a ili nekog
drugog neovisnoga tijela, ili imati na raspolaganju neko drugo
udinkovito pravno sredstvo®.

(1) Preispitivanje imenovanja ve¢ odabranih sudaca

44. Odluke kojima se uklanjaju osnovne mjere zaStite neovisnosti
sudstva neprihvatljive su ¢ak i kada su prikrivene®™. Primjerice,
nova parlamentarna vec¢ina i vlada ne smiju dovoditi u pitanje
imenovanje ili mandat sudaca koji su ve¢ imenovani na
odgovarajué¢i na¢in. Mandat pojedinih sudaca moze se dovesti u
pitanje samo ako se u skladu s odgovaraju¢im sudskim postupcima
jasno ustanovi da pojedini sudac krSi disciplinske propise ili
kazneno pravo.

(2) Zakonodavstvo: promjene u pravosudnom sustavu

45. Pitanje kada i koliko Cesto treba mijenjati zakonodavstvo spada u
nadleznost zakonodavne vlasti. Medutim, previSe promjena u
kratkom vremenskom razdoblju treba izbjegavati ako je moguce,
barem u sudovanju®. Ako dode do promjena u pravosudnom
sustavu, potrebno je voditi racuna da se osigura da ih prate
odgovaraju¢e fi nancijske, tehnicke i postupovne odredbe te da
bude dovoljno ljudskih potencijala®. U suprotnom postoji opasnost
od nestabilnosti u ispravnhom sudovanju te bi javnost mogla

* Vidjeti Preporuku(2010)12, ¢l. 8.

% Vidjeti izvjes¢e CCJE-a 0 stanju sudbene vlasti i sudaca u drzavama ¢lanicama
Vije¢a Europe (2013.), stavci 13. — 18.

% Vidjeti Izvjesce glavnog tajnika Vije¢a Europe (2015.), str. 17.

7 Vidjeti Misljenje br. 11 CCJE-a (2008.).
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(pogresno) zakljuciti da su propusti u upravljanju novim sustavom
krivica sudbene vlasti. To moze dovesti do nepotrebnog
nepovjerenja i sukoba.

(3) Zakonodavna vlast: parlamentarni istrazni odbori

46. Postoji opasnost od preklapanja pravilne uloge sudaca i uloge
parlamentarnoga istraznog odbora. CCJE priznaje da nacionalna ili
lokalna parlamentarna tijela mogu, u skladu sa zakonodavstvom
mnogih drzava ¢lanica, osnovati odbore za istrazivanje drustvenih
pojava, navodnih krSenja zakona ili loSe primjene zakona. Ovlasti
tih odbora Cesto su sli¢ne ovlastima pravosudnih tijela, kao $to su
pravo na pozivanje svjedoka, naredivanje objavljivanja ili
oduzimanja dokumentacije s dokazima itd. Prema misljenju CCJE-
a, kako bi se o¢uvala odgovarajuca dioba vlasti, izvjes¢ima odbora
za istrazivanje opcenito se ne bi smjelo ometati istrage ili sudenja
koja su pravosudna tijela pokrenula ili ¢e uskoro pokrenuti. Ako se
u takvim izvje$¢ima moraju komentirati postojece sudske odluke u
pojedinim slu¢ajevima, to je potrebno napraviti s odgovaraju¢im
postovanjem te je potrebno suzdrzati se od upucivanja bilo kakve
kritike u smislu koji bi doveo do revizije donesenih odluka.
Medutim, ako se tijekom istrage ispituju moguci nedostaci u
sudovanju koji su istaknuti u pojedinom slucaju, ti se postupci
mogu, s duznom paznjom, ispitati. Istraga nikada ne moze
zamijeniti pravi sudski postupak.

(4) ,,Pucki pravobranitelj”, drzavni odvjetnici, odvjetnici gradana
ili miritelji te glavni inspektor

47. ,,Pucki pravobranitelj”, drzavni odvjetnici ili odvjetnici gradana ili
miritelji te glavni inspektori koje imenuje izvr$na vlast ili
parlament Cesto djeluju uz znacajan stupanj samostalnosti. Njihov
je zadatak Stititi interese javnosti istrazivanjem 1 rjeSavanjem
prituzbi pojedinaca o navodnom krSenju prava. Obicno se radi o
tome da javna tijela krSe odredena prava. Zadatak je tih tijela
istraziti prituzbe i pokusati ih rijesiti, obicno s pomocu preporuka
(obvezujucih ili ne) ili posredovanja. Medutim, to moZe ometati
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razvoj pojedinacnih predmeta koji su ve¢ pokrenuti na sudu ili ¢e
se uskoro pokrenuti. Takve intervencije moraju se sprijeciti. Stoga
CCIJE predlaze da se u zakonodavstvu drzava clanica pojasne
odnosi izmedu ovlasti ,,puckog pravobranitelja” (ili sli¢nih
agencija) i ovlasti sudova. Dobro rjeSenje moze se na¢i u pravilu
koje su usvojile neke drzave ¢lanice prema kojemu bi se trebalo
moci obratiti tim agencijama prije obrac¢anja sudu; ali kad sudski
postupci pocnu, stranke se mogu obratiti agenciji samo na
preporuku suca zaduzenog za predmet.

(5) Upravljanje sudovima i inspekcije

48. Tijekom posljednjih desetljec¢a sudbena je vlast uvela samoupravu

ili prosirila njezin opseg u mnogim drzavama clanicama. Modeli
koji se upotrebljavaju u pogledu upravljanja pravosudnim
sustavom razlikuju se. U nekim zemljama upravljanje
pravosudnim sustavom obavlja ministarstvo pravosuda, u nekima
neovisne agencije, a u nekima sudbena vije¢a. CCJE je napravio
preporuke o tim pitanjima®. U nekim je zemljama izvr$na vlast
preko ministarstava pravosuda imala znacajan utjecaj na
upravljanje sudovima preko predsjednika sudova i pravosudne
inspekcije ili u slucajevima kada upravljanje sudom izravno ovisi o
ministarstvu pravosuda. Prisutnost duznosnika izvr$ne vlasti u
okviru tijela sudova nadleznih za organizaciju potrebno je
izbjegavati. Njihova bi prisutnost mogla dovesti do ometanja
sudacke funkcije, ¢ime bi se ugrozila neovisnost sudstva.

49.Problemi u interakciji izmedu izvrsne i1 sudbene vlasti mogu se

javiti u onim drzavama u kojima ministar pravosuda ili ostala
ministarstva ili agencije, npr. one koje imaju ovlast za reviziju i/ili
fi nancijski nadzor, imaju mo¢ za naredivanje inspekcija na
sudovima. Takve inspekcije mogu imati razlicite ciljeve.
Primjerice, inspekcija se moze obavljati radi prikupljanja
informacija kako bi se moglo odluc¢ivati o dodjeli fi nancijskih
sredstava ili radi dobivanja informacija u pogledu moguée

% Vidjeti Migljenje br. 10 CCJE-a (2007.).
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reorganizacije sudske sluzbe ili radi prikupljanja informacija kako
bi se poduzele moguce disciplinske mjere protiv osoblja sudova
i/ili sudaca. Inspektorate ponekad ¢ine suci ili bivsi suci, a ponekad
se ¢ak osnivaju u Visokim vije¢ima pravde. CCJE smatra da, iako
se uvidom vanjskih istrazitelja moze pridonijeti uocavanju
nedostataka u odredenoj ustanovi, kao $to je sudbena vlast, klju¢no
je da se radnje inspektora nikad ne mijeSaju u razvoj sudskih
istrazivanja i sudenja.

Pravo ostalih vlasti da budu informirane o pravosudnom sustavu ili
da ga istraze trebalo bi se u svim slu¢ajevima izvr$avati uzimajuci
u obzir ogranicenja koja namecée neovisnost sudstva i (gdje je to
odredeno zakonom) tajnost sudskih istrazivanja. Inspekcije se
nikad ne bi smjele odnositi na pojedinacne slucajeve, a ponajmanje
na slucajeve koji cekaju sudenje.

(6) Proracunska autonomija

50.Posljedice javnih fi nancijskih teskoca, pogotovo onih koje
proizlaze iz gospodarske krize 2008. godine, uzrokovale su
ozbiljne probleme u mnogim drzavama clanicama. Pristup
sudovima i pravnoj pomoc¢i smanjio se, radno optere¢enje sudova
poraslo je, a sudstvo je restrukturirano. U svojim odgovorima na
upitnik mnoge su drzave Clanice navele rasprave o naknadi za rad
sudaca. Niz godina place sudaca bile su jednake, a posljednjih
godina cak su i smanjene.

51.Sukladno ustavnim odredbama prihvaceno je da u konacnici
odluke o fi nanciranju pravosudnog sustava i naknadi za rad
sudaca moraju biti u nadleznosti zakonodavne vlasti. No uvijek je
potrebno pridrzavati se europskih normi. CCJE je donio preporuke
o fi nanciranju sudbene vlasti®. Sudbena vlast trebala bi objasniti
svoje potrebe parlamentu i, po potrebi, ministarstvu pravosuda. U
slu¢aju ozbiljnog pada gospodarske aktivnosti suci, kao i svi ostali
pripadnici drustva, moraju zivjeti u skladu s ekonomskim
mogucnostima drustva kojemu sluze. Medutim, drustvo u cjelini

 Vidjeti Migljenje br. 2 CCJE-a (2001.).
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treba kroni¢an nedostatak fi nanciranja pravosudnog sustava
smatrati neprihvatljivim. Razlog tomu lezi u tome $to takav
kroni¢an nedostatak fi nanciranja narusava temelje demokratskog
drustva kojim upravlja vladavina prava.

(7) Kritike pripadnika izvr$ne i zakonodavne vlasti

52.PolitiCari i ostale osobe na javnim polozajima u drZzavama
¢lanicama Cesto u komentarima zahtijevaju da se ovlasti sudstva
ograniCe ili pokazuju malo razumijevanja za ulogu neovisnog
sudstva. Takvi se komentari upucuju posebno tijekom izbornih
kampanja kad su odluke o ustavnim pitanjima donesene ili u
slu¢ajevima koji su u tijeku. U nacelu sudbena vlast mora prihvatiti
da je kritika sastavni dio dijaloga izmedu triju drzavnih vlasti i
drustva u cjelini. Medutim, prema misljenju CCJE-a, postoji jasna
granica izmedu slobode izrazavanja i zakonite kritike s jedne
strane te nepo$tovanja i neprilicnog pritiska na sudbenu vlast s
druge strane. PolitiCari ne bi smjeli upotrebljavati simplicisticke ili
demagoske argumente za upucivanje kritika sudbenoj vlasti
tijekom politickih kampanja samo kako bi iznijeli neke argumente
ili kako bi skrenuli paznju sa svojih nedostataka. Ni pojedinacni
suci ne bi smjeli biti napadnuti osobno. Politi¢ari nikad ne smiju
poticati nepostovanje sudskih odluka, a kamoli nasilje nad sucima,
kao $to je bio slu¢aj u nekim drzavama clanicama. Izvrs$na i
zakonodavna vlast imaju obvezu pruziti svu potrebnu i
odgovarajuéu zastitu kad su funkcije sudova ugrozene napadima ili
zastraSivanjima usmjerenima na c¢lanove sudbene vlasti. Kada
politicari upucuju neuravnotezene kriticne komentare, to se smatra
neodgovornim ponasanjem i uzrokuje ozbiljne probleme jer se na
taj naCin povjerenje javnosti u sudbenu vlast moze nehotice ili
namjerno narusiti. U takvim slucajevima sudbena vlast mora
naglasiti da je takvo ponaSanje napad na ustav demokratske drzave
i na zakonitost druge drzavne vlasti. Takvim se ponaSanjem
takoder narusavaju medunarodne norme.

53.Pojedinac¢ni sudovi i sudbena vlast kao cjelina moraju raspravljati
o nacinima na koje se treba nositi s takvim kritikama. Pojedinacni
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suci koji su bili napadnuti ¢esto oklijevaju braniti se (posebno u
slucaju sudenja koje je u tijeku) kako bi sacuvali svoju neovisnost i
pokazali da su i dalje nepristrani. U nekim zemljama sudbena
vije¢a ili vrhovni sud pomazu sucima u takvim slucajevima.
Takvim se reakcijama moze ukloniti pritisak s pojedinacnih
sudaca. One mogu biti djelotvornije ako ih organiziraju suci koji
imaju iskustva u komunikaciji s medijima.

54.Pravilo prema kojemu se analize i kritike koje jedna drzavna vlast
upucuje drugim vlastima trebaju izraziti u ozraju uzajamnog
postovanja primjenjuje se jednako na sudbenu vlast i na ¢lanove
zakonodavne i izvrSne vlasti. Zapravo je jo§ vaznije da sudbena
vlast bude izuzetno oprezna jer suci ¢esto moraju odluciti jesu li
izvr$na ili zakonodavna vlast postupale u skladu sa zakonom.
Nadalje, nece se moci ukazati povjerenje odlukama sudbene vlasti
koja svojim ¢lanovima dopusta izrazavanje nerazumnih komentara
o drugim drzavnim vlastima bez poStovanja. Takve vrste primjedbi
samo ¢e dovesti do ,,rata rije¢ima” kojim ¢e se narusiti povjerenje
javnosti u sudbenu vlast. U konacnici bi takav ,,rat” mogao dovesti
do toga da sudbena vlast ne moze izvrsiti svoju ustavnu funkciju
presudivanja u sporovima izmedu gradana te gradana i drzave na
nacin koji je neovisan i nepristran te da je javnost svjesna te
¢injenice. To bi bilo $tetno za drustvo i demokraciju koje sudstvo
ima obvezu Stititi.

VIIL. SAZETAK KLJUCNIH TOCAKA

1. Sudbena vlast jedna je od triju drZzavnih vlasti u demokraciji. One
su komplementarne i nijedna od tih vlasti nije ,,glavna” ili
dominantna nad drugima (stavak 9.).

2. U demokratskoj drzavi tri drzavne vlasti funkcioniraju kao sustav
provjera i ravnoteza zbog kojega su sve one odgovorne u interesu
drustva kao cjeline (stavak 9.).

3. Nacelo diobe vlasti samo je po sebi jamstvo neovisnosti sudbene
vlasti. Sudbena vlast mora biti neovisna kako bi izvrSavala svoju
ustavnu ulogu u odnosu na ostale drzavne vlasti, drustvo opéenito i
strane u bilo kojem sporu (stavak 10.)
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Legitimnost sudbene vlasti i sudaca proizlazi , ponajprije iz
ustava svake drzave clanice, a sve one su demokracije kojima
upravlja vladavina prava. Ustavom se osnhiva sudbena vlast te se
tako dodjeljuje zakonitost sudbenoj vlasti kao cjelini i
pojedinacnim sucima koji ostvaruju svoje ovlasti kao dio sudbene
vlasti: (,,ustavna zakonitost”). Ustavna zakonitost pojedinacnih
sudaca Kkoji imaju sigurnost mandata ne smije se ugroziti
zakonodavnim ili izvr$nim mjerama nastalima kao posljedica
promjena u politickoj vlasti (stavci 13. — 15. 1 44.).

Ustavnu zakonitost sudbene vlasti ponovno potvrduje povjerenje
javnosti u sudbenu vlast i poStovanje iste. Sudstvo mora
neprestano zasluzivati i1 zadrzavati povjerenje 1 postovanje
izuzetnim radom najvisSih standarda: CCJE to naziva
,.,funkcionalnom zakonito$c¢u”

(stavci 16. —19.).

Sudbena vlast (kao i ostale dvije drzavne vlasti) pruza javne
usluge. Stoga sudbena vlast, kao i ostale vlasti, ima odgovornost
prikazivanja ostalim drzavnim vlastima i drustvu u cjelini primjenu
svoje ovlasti, autoriteta i neovisnosti. To se moZe nazvati
»odgovornoscu” (stavci 20. — 22.). Ta se ,,odgovornost” javlja u
nekoliko oblika.

Prvi je oblik sustav zalbi. Sustav zalbi u nacelu je jedini nacin na
koji sudska odluka moze biti poniStena ili izmijenjena nakon $to je
donesena te je jedini nacin na koji se suci koji djeluju u dobroj
vjeri mogu smatrati odgovornima za svoje odluke. CCJE je to
nazvao ,,pravosudnom odgovornoscu” (stavcei 23. 1 26.).

Kao drugo, suci su odgovorni kroz transparentnog svog rada,
javnih sasluSanja i donoSenja obrazlozenih presuda, suradivanja s
javnoséu i drugim drzavnim vlastima. CCJE je taj oblik
odgovornosti nazvao ,,0dgovornos$¢u obrazlaganja” (stavei 27. —
32.).

Treée, ako je sudac obavljao neprimjerene radnje dovoljno ozbiljne
prirode, mora biti pozvan na odgovornost na rigorozan nacin, npr.
preko disciplinskih postupaka i, po potrebi, kaznenog prava. CCJE
je to nazvao ,kaznenom odgovornos¢u”. U svim slucajevima
potrebno je paziti na oCuvanje neovisnosti sudbene vlasti (stavci
33.137)).



10.U pogledu odnosa izmedu triju drzavnih vlasti: prvo, suci bas kao i
svi ostali gradani imaju pravo sudjelovati u javnoj raspravi ako je u
skladu s odrzavanjem njihove neovisnosti i nepristranosti (stavak
42.).

11.Ostale drzavne vlasti moraju priznati zakonitu ustavnu funkciju
koju sudbena vlast izvr$ava i osigurati da joj se dodjeljuje dovoljno
sredstava kako bi izvrSavala svoje funkcije. Analize i kritike koje
jedna drzavna vlast upucuje drugim vlastima trebaju se upucivati u
ozracju uzajamnog postovanja (stavak 42.).

12.Sudbena vlast mora biti svjesna da postoje ograni¢enja u pogledu
njezinih intervencija koje se odnose na politicke odluke koje
moraju donijeti zakonodavna i izvrSna vlast. Stoga svi sudovi u
okviru sudbene vlasti moraju paziti da ne izadu izvan granica
zakonitog podrucja za prakticiranje sudbene vlasti (stavak 40.).

13. Odluke zakonodavne ili izvrSne vlasti kojima se uklanjaju osnovne
mjere zaStite neovisnosti sudstva neprihvatljive su ¢ak i kada su
prikrivene (stavak 44.).

14.Ministarstva pravosuda ne smiju vrSiti utjecaj na upravljanje
sudovima preko predsjednika sudova i pravosudne inspekcije na
bilo koji nacin kojim bi se mogla ugroziti neovisnost sudbene
vlasti. Potrebno je izbjegavati prisutnost duznosnika izvrsne vlasti
u tijelima suda odgovornima za organizaciju. Njihova bi prisutnost
mogla dovesti do ometanja sudacke funkcije, ¢ime bi se ugrozila
neovisnost sudbene vlasti (stavci 48. — 49.).

15.U cilju ocCuvanja primjerene diobe vlasti, odbori za ispitivanja ili
istrage (parlamentarni ili neki drugi), nikada se ne bi smjeli
mijesati u istrage ili sudenja koja su pravosudna tijela pokrenula ili
¢e ih uskoro pokrenuti. Takve istrage koje nisu pravosudne nikada
nisu zamjena za sudski postupak (stavak 46.).

16.CCJE predlaze da se u zakonodavstvu drzava Clanica pojasne
odnosi izmedu ovlasti ,,puckog pravobranitelja” (ili sli¢nih
agencija) i ovlasti sudova (stavak 47.).

17.Kroni¢ni nedostatak fi nanciranja sudstva drustvo u cjelini trebalo
bi smatrati neprihvatljivim ometanjem ustavne uloge sudstva jer se
njime naru$avaju temelji demokratskog drustva kojim upravlja
vladavina prava (stavak 51.).
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18.U analizama i kritikama koje jedna drzavna vlast upucuje ostalim

drzavnim vlastima trebalo bi se odrazavati uzajamno postovanje.
Neuravnotezene kritike koje upucuju politicari neodgovorne su i
mogu uzrokovati ozbiljne probleme. Njima se moze ugroziti
povjerenje javnosti u sudstvo te bi, u ekstremnim slucajevima,
moglo dovesti do napada na ustavnu ravnotezu demokratske
drzave (stavak 52.). Pojedinacni sudovi i sudbena vlast kao cjelina
moraju raspravljati o nadinima na koje se treba nositi s takvim
kritikama (stavak 53.).

19.1zvr$na i zakonodavna vlast imaju obvezu pruziti svu potrebnu i

odgovaraju¢u zastitu kad su funkcije sudova ugrozene fi zickim
napadima ili zastraSivanjima usmjerenima na clanove sudbene
vlasti (stavak 52.).

20.Politic¢ari nikada ne smiju poticati nepostovanje sudskih odluka, a
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kamoli, kako je to bio slucaj u odredenim drzavama, nasilje nad
sucima (stavak 52.).
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IZJAVA O NACELIMA NEOVISNOSTI SUDSTVA

Konferencije predsjednika vrhovnih sudova
Srednje i Isto¢ne Europe
Brijuni, Hrvatska

14. listopada 2015.

PREAMBULA

BUDUCI DA Medunarodni pakt o gradanskim i politickim
pravima jam¢i da sve osobe moraju imati pristup nadleZznom,
neovisnom i nepristranom sudu u svrhu rjeSavanja gradanskih tuzbi ili
kaznenih prijava,

BUDUCI DA Opéa deklaracija o pravima covjeka propisuje da su
sve osobe jednake pred zakonom i imaju pravo na jednaku zastitu od
strane zakona,

BUDUCI DA je Kongres UN-a za sprjetavanje kriminaliteta i
postupanje s pociniteljima ustvrdio da ¢e neovisnost sudstva jam¢iti
drzava i da ¢e ta neovisnost biti sastavnim dijelom Ustava ili zakona
zemlje,

BUDUCI DA Europska konvencija za zastitu ljudskih prava od
svih drzava potpisnica zahtijeva da svim osobama unutar svojih
nadleznosti jamce prava na zivot, slobodu, sigurnost i ostala prava i
slobode navedene u Odjeljku 1. Konvencije, ukljucuju¢i pravo na
praviéno sudenje od strane neovisnog i nepristranog suda
uspostavljenog zakonom,

BUDUCI DA je Savjetodavno vijeée europskih sudaca u svojim
misljenjima potvrdilo da je neovisnost sudstva temeljni preduvjet za
njegov rad,

BUDUCI DA su ova prava takoder zaitiéena i regionalnim
instrumentima i ustavima, zakonima, pravnim aktima i tumacenjima
zemalja sudionica,

BUDUCI DA neovisnost sudstva nije privilegij sudstva ve¢ obveza
koja proizlazi iz prava svake osobe na neovisno sudenje,

I BUDUCI DA provodenje i zastita svih prava ovisi o postojanju
struénog, neovisnog i nepristranog sudstva,



SLJEDECA NACELA uspostavljaju standarde kako za neovisnost
sudstva kao jedne od triju grana drzavne vlasti, tako i za neovisnost
pojedinacnih sudaca. Ova nacela predstavljaju potpunu predanost
Konferencije predsjednika vrhovnih sudova Srednje i Isto¢ne Europe
vladavini prava i osmisljena su kao smjernice pojedinacnim sucima
prilikom obnaSanja vaznih sudskih odgovornosti, kao pomo¢ sudstvu
prilikom samouredenja, kao osnova za uspostavu medusobnog odnosa
triju grana drZzavne vlasti te kao sredstvo za promicanje javnog
postovanja i uvazavanja sudstva.

NEOVISNOST SUDSTVA

1. Sudstvo je institucija od najvece vrijednosti u svakom drustvu.

2. Opca deklaracija o pravima covjeka (¢l. 10.) i Medunarodni pakt o
gradanskim i politickim pravima (¢l. 14. st. 1.) i Europska
konvencija o ljudskim pravima i temeljnim slobodama (¢l. 6. st.
1.) propisuju da svatko ima pravo na posteno i javno sudenje od
strane zakonom ustanovljenog nadleznog, neovisnog i
nepristranog suda. Neovisno sudstvo neophodno je za ostvarivanje
tog prava.

3. Neovisnost sudstva zahtijeva da:

a. sudstvo odlucuje o pitanjima koja su pred njega postavljena u
skladu sa svojom nepristranom ocjenom ¢injenica i tumacenjem
zakona bez neprimjerenih utjecaja, izravnih ili neizravnih, iz
bilo kojeg izvora;

b. neovisnost pripada i sudstvu kao instituciji i svakom pojedinom
sucu u odnosu na predmet dodijeljen tome sucu; i

C. niti jedan sudac ne moze pravilno donositi odluke u predmetu
na temelju straha ili o¢ekujuci korist s bilo koje strane ili na
temelju neprimjerenog utjecaja.

4. Ocuvanje neovisnosti sudstva klju¢no je za postizanje ciljeva
sudstva i pravilno obavljanje njegovih funkcija sudstva u
slobodnom drustvu koje djeluje u skladu s vladavinom prava.

a. Suci se moraju pridrzavati visokih standarda sudackog
ponasSanja i promicati ih kako bi ojacali povjerenje javnosti u
sudstvo jer je to povjerenje temelj za ocuvanje njegove
neovisnosti.
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10.

b. Nepristranost i dojam o nepristranosti kljuéni su za pravilno
obavljanje sudacke duznosti. To se ne odnosi samo na odluku,
vec i na proces donoSenja te odluke.

Neovisnost sudstva i sudaca mora biti zajamc¢ena od strane drzave
1 zaStiCena ustavom, na najviSoj pravnoj razini u drzavi.
Konkretnija pravila trebaju biti donesena na zakonodavnoj razini.
DuzZnost je drzavnih institucija postivati 1 pridrzavati se
odgovaraju¢ih ciljeva i funkcija sudstva.
U procesu odlucivanja, duznost suca koji sudi kao sudac pojedinac
ili sudaca koji sude u sudskom vijecu u svrhu donosenja presude u
skladu s to¢kom 3. alinejom (a) ove Izjave ne smije biti predmet
uplitanja ili utjecaja suca kojem nije dodijeljen taj predmet,
sudskog vije¢a, Ministarstva pravosuda ili bilo kojeg drugog
vladinog duznosnika ili ustanove, imaju¢i u vidu ¢injenicu da se
protiv presude moze izjaviti zalba visSem sudu. Sudstvo mora
obavljati svoje funkcije u skladu s ustavom i zakonima. DrZava je
duzna osigurati mjere i pravne lijekove za zaStitu neovisnosti
sudaca, ukljucujuci sankcioniranje onih koji pokusavaju utjecati na
suce mimo pravno dozvoljenih sudskih postupaka.

Suci moraju cuvati integritet i neovisnost sudstva i zadobiti

povjerenje naroda izbjegavanjem nepravilnosti i dojma o

nepravilnosti u svim svojim sluzbenim i privatnim aktivnostima.

U mjeri koja je u skladu s njihovim duznostima kao pripadnicima

sudstva, suci, poput ostalih gradana, imaju pravo na slobodu

izrazavanja, vjerovanja, udruzivanja i okupljanja, osim §to bi se
sudac trebao suzdrzati od bilo kojeg politickog djelovanja.

Suci moraju imati slobodu, u skladu s vaze¢im zakonima, osnovati

i pridruziti se udruzi sudaca u svrhu zastupanja svojih interesa i

promicanja svoga stru¢nog osposobljavanja te imati slobodu

poduzeti druge sli¢ne korake kako bi zastitili vlastitu neovisnost u

mjeri u kojoj je to primjereno.

CILJEVI SUDSTVA

11.

Ciljevi i funkcije sudstva ukljucuju sljedece:

a. osigurati, u okviru odgovarajucih granica sudacke duznosti, da
sve osobe imaju moguénost sigurno zivjeti pod vladavinom
prava u drustvu koje je uredeno zakonima;

b. promicati, u okviru odgovaraju¢ih granica sudacke duznosti,
posStovanje i ostvarivanje ljudskih prava; i
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C. nepristrano primjenjivati zakone na odnose izmedu fi zickih i
pravnih osoba te izmedu fi zickih i pravnih osoba s jedne strane
i drzave s druge.

IMENOVANJE SUDACA

12.Kako bi se sudstvu omogucilo ostvarenje svojih ciljeva i
obavljanje svojih duznosti, kljuéno je da se suce imenuje po
zaslugama na temelju dokazane sposobnosti, integriteta i
neovisnosti.

13. Nacin imenovanja sudaca mora biti takav da osigurava imenovanje
osoba koje su najkompetentnije za sudacku duznost. Taj nacin
mora osigurati mehanizme zastite od neprimjerenih utjecaja kako
bi bile imenovane samo osobe koje imaju odgovarajucu
sposobnost, integritet i neovisnost.

14. Prilikom odabira sudaca, osobu se ne smije diskriminirati na
temelju rase, boje koZe, roda, vjeroispovijesti, politickog ili drugog
misljenja, nacionalnog ili socijalnog podrijetla, bracnog statusa,
spolne orijentacije, imovnog stanja, rodenja ili statusa, izuzev
uvjeta da kandidat za sudacku duznost mora biti drzavljanin
doti¢ne drzave pri Cemu se taj uvjet ne smatra diskriminatornim.

15. Napredovanje sudaca mora se temeljiti na objektivnom
ocjenjivanju ¢imbenika poput sposobnosti, integriteta, neovisnosti i
iskustva.

16. Postupak odabira, imenovanja i napredovanja sudaca mora biti
transparentan. Kako bi se osigurala transparentnost postupka
odabira, zakonom moraju biti jasno defi nirani postupci i
objektivni kriteriji za odabir sudaca.

MANDAT

17.Suci moraju imati sigurnost mandata. Mandat sudaca mora biti na
odgovarajué¢i nacin osiguran zakonom. Primjena probnog roka u
postupku imenovanja nije preporuéljiva, no tamo gdje postoji
nuzno ju je ograniCiti u najve¢oj mogucoj mjeri. Sudac na
probnom roku ima pravo na istu zaStitu, povlastice, imunitet i
individualnu neovisnost poput suca koji nije na probnom roku.
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18. Preporucuje se da se sve suce koji imaju istu sudsku nadleznost
imenuje sucima za razdoblje koje istjeCe nakon dostizanja
odredene zivotne dobi.

19.Suci bi trebali podlijegati prijevremenom odstupanju s duznosti
samo na temelju vlastitog zahtjeva ili biti razrijeSeni samo zbog
dokazane nesposobnosti, osudujuce presude za kazneno djelo ili
zbog druge teske povrede duznosti zbog koje sudac viSe nije
podoban biti sucem. Meritorna odluka u predmetu donesena u
dobroj vjeri koja se temelji na sucevoj primjeni zakona ne smije
dovesti do smjenjivanja i u slucaju kada je odluka suca pogresna,
nepopularna ili nailazi na neodobravanje vladinih duznosnika ili
institucija. Ispravan nacin postupanja u sluc¢aju nezadovoljstva
presudom jest podnosenje zalbe u skladu sa zakonom.

20. Suci koji predsjedaju vije¢ima ne smiju biti smijenjeni s funkcije
predsjednika zbog odluke suca ili ostalih sudaca u vijecu koja se
smatra  pogreSnom, nepopularnom ili koja nailazi na
neodobravanje.

21. U slu¢ajevima u kojima nije predviden postupak smjenjivanja suca
putem glasovanja naroda, postupci smjenjivanja sudaca moraju biti
pod kontrolom sudstva.

22.Kad god se trazi smjenjivanje suca, taj sudac mora imati pravo na
odgovaraju¢i nacin biti obavijeSten te mora biti u cijelosti i
pravi¢no saslusan. Niti jedan sudac ne smije biti podvrgnut
stegovnom postupku ili biti razrijeSen zbog radnji koje je poduzeo
kao sudac, osim u slucaju grubog zanemarivanja duznosti ili
namjernog nepridrzavanja zakona.

23. Ukoliko je zakonom predvideno ocjenjivanje rada sudaca, takvo
ocjenjivanje mora postivati neovisnost sudaca. Suce je dopusteno
ocjenjivati radi utvrdivanja podrucja u kojima trebaju poboljsati
svoj rad te radi utvrdivanja uvjeta za napredovanje. Ocjenjivanje se
ne smiju zloupotrebljavati niti koristiti kao izgovor za razrjeSenje
suca.

24. Svi stegovni postupci te postupci suspenzije ili razrjeSenja sudaca
moraju biti u skladu s prethodno utvrdenim standardima sudackog
ponasanja i moraju biti transparentni.

25.S iznimkom osiguranja prikladnog i pravovremenog sudenja u
predmetima, niti jedan sudac ne smije biti premjeSten od strane
tijela nadleznih za sudsku upravu iz jedne nadleznosti ili duznosti u
drugu bez suglasnosti toga suca.
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26. Ako je tijelo nadlezno za sudsku upravu drzavno sudbeno vijece,

sudsko vijece ili odgovarajuce tijelo, u takvom ¢e vijecu ili tijelu
vecinu ¢initi suci.

UVJETI RADA SUDACA

27.Suci moraju primati naknadu za svoj rad koja odgovara njihovoj

struci 1 odgovornosti te im moraju biti omoguceni odgovarajuci
uvjeti rada. Sucima mora biti osigurana odgovarajuc¢a edukacija.
Sucima takoder moraju biti osigurani odgovaraju¢e radne
prostorije i oprema za njihov rad, a koji odrazavaju vaznost
vladavine prava u drustvu. Sudovi trebaju biti popunjeni
odgovarajuéim  brojem sudaca te pomocnim  osobljem
odgovarajuéih kvalifi kacija. Nov¢ana naknada za rad sudaca mora
biti zastiCena od umanjenja posebnim zakonom. Takoder moraju
postojati jamstva za isplatu primjerene razine naknade sucima u
slucaju nesposobnosti za rad kao i za isplatu mirovina koje moraju
biti u razumnom omjeru prema naknadi tijekom rada. Naknada za
rad 1 uvjeti rada sudaca ne smiju se mijenjati na njihovu Stetu
tijekom obnaSanja duznosti osim u slucaju gospodarske ili
proracunske nuznosti.

28.Ne dovodedi u pitanje bilo koji stegovni postupak ili bilo koje

pravo na zalbu ili naknadu od drzave u skladu s nacionalnim
zakonima, suci trebaju uzivati osobni imunitet od gradanskih tuzbi
kao i imunitet od plac¢anja obesStecenja kao posljedice tuzbi zbog
nestru¢nog rada ili propusta u obavljanju sudac¢kih duznosti. Niti
jedan sudac ne smije biti subjektom kaznenog postupka za kaznena
djela bez ukidanja ili odricanja od imuniteta. Medutim, buduci da
nijedan sudac nije iznad zakona, u slucajevima u kojima sudac
sudjeluje u pocinjenju kaznenog djela odricanje od imuniteta se od
njega ocekuje.

NADLEZNOST

29. Sudstvo mora imati nadleznost nad svim pitanjima sudske naravi i
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iskljucivu ovlast odlucivanja je li pitanje u kojem se trazi njihova
odluka unutar njihove nadleznosti kako je defi nirana zakonom.



SUDSKA UPRAVA

30. Predsjednici sudova ne smiju imati isklju¢ivu nadleznost u
donosenju upravnih odluka koje mogu utjecati na odlucivanje o
meritumu u odredenom predmetu. Dodjeljivanje predmeta sucima
treba biti nasumi¢no ili na temelju jasnih, objektivnih i
transparentnih kriterija koje je prethodno utvrdilo sudacko tijelo
toga suda.

31.Glavna odgovornost za sudsko upravljanje, ukljucujuci
imenovanje, nadzor i disciplinsku kontrolu upravnog osoblja i
pomoc¢nog osoblja, mora biti u nadleznosti sudstva ili dodijeljena
nadleznom tijelu u kojem su suci vecinski zastupljeni ili u kojem
na drugi nacin imaju odlu¢ujucu ulogu.

32. Prora¢un sudova trebali bi pripremati sudovi ili nadlezno tijelo
vlasti u suradnji sa sudovima ili sudbenom vla$¢u, uzimajuéi u
obzir potrebe neovisnosti sudstva i upravljanja sudstvom.
Dodijeljeni iznos treba biti dovoljan kako bi svakom sudu
omogucio funkcioniranje bez nametanja takvog opterecenja
pojedinim sucima koje narusava brzo i u¢inkovito sudovanje.

ODNOS SA ZAKONODAVNOM I IZVRSNOM VLASTI

33. Zakonodavne i izvrSne ovlasti koje mogu utjecati na suce u
obnasanju njihove duznosti, na njihovu naknadu za rad i uvjete
rada ili na resurse, ne smiju se koristiti na na¢in da ugrozavaju ili
stvaraju pritisak na odredenog suca, odredene suce ili sudstvo u
cjelini.

34.Zakonodavna i izvr$na vlast sucima ne smije nuditi poticaje ili
pogodnosti, niti suci smiju prihvacati takve poticaje ili pogodnosti,
ako takvi poticaji ili pogodnosti mogu utjecati na obavljanje
njihovih sudackih duznosti.

35.Zakonodavna i izvrsna vlast u svakom trenutku mora osigurati
sigurnost 1 fi ziCku zastitu sudaca i njihovih obitelji. Te mjere
ukljuéuju zastitu sudova i sudaca koji mogu postati ili jesu Zrtve
prijetnji ili nasilja.
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RESURSI

36. Zakonodavna i izvrSna vlast mora postivati autoritet sudacke vlasti
i u slu¢aju komentiranja odluka sudaca moraju izbjegavati Kritiku
koja bi ugrozila neovisnost sudstva i povjerenje javnosti u sudstvo.
Zakonodavna 1 izvrSna vlast duzne su postivati odluke sudaca te
moraju izbjegavati postupanja koja bi dovela u pitanje njihovu
spremnost postivanja odluka sudaca, osim najave namjere
podnosenja zalbe.

37.Suci i tijela sudbene vlasti moraju imati pravo na aktivnu ulogu u
pripremi zakona koji se odnose na njihov polozaj i opcenito na
funkcioniranje pravosudnog sustava. Svaki nacrt zakona koji se
odnosi na polozaj sudaca, upravljanje sudstvom i drugi nacrti
zakona koji utjeCu na sudstvo, njegovu nezavisnost ili zajam¢eno
pravo gradana na pristup sudu, zakonodavna vlast moze razmatrati
tek nakon pribavljanja misljenja od strane nadleznih sudskih vlasti.

38.Kljuc¢no je da se sucima osiguraju resursi neophodni za obavljanje
njihove funkcije. Drzava je duzna osigurati sudstvu takve resurse.

ODNOSI S MEDIJIMA

39.Mediji i sudstvo ovise o medusobnoj podrSci: kao $to sudovi
podrzavaju pravo medija na istrazivanje i objavu informacija, tako
1 mediji igraju vaznu ulogu u promicanju i ocuvanju ugleda sudstva
u javnosti. Sudstvo prepoznaje pravo javnosti na informiranje o
sudskim odlukama, a odgovornost sudaca pred javnoscu zahtijeva
da mediji na odgovarajuci nacin prate rad i ponasanje sudaca. U tu
svrhu sudski postupci moraju biti transparentni, osim kada je
zakonom predvidena tajnost postupka.

40.Mediji trebaju postivati 1 podupirati neovisnost i nepristranost
sudstva te uvazavati ¢injenicu da je podrSka javnosti sudstvu i
sudskim odlukama nuzna za djelovanje pravosuda te iznimno
korisna za drustvo.

41. Medijska kritika sudaca, sudskih odluka i miSljenja je prikladna,
pod uvjetom da mediji ne pokusavaju utjecati na suca ili suce pri
donosenju odredene odluke.

42.Mediji se moraju suzdrzavati od nekorektnog i zlonamjernog
kritiziranja sudstva. U sluc¢ajevima kada je medijska kritika sudaca
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ili sudskih odluka nekorektna ili zlonamjerna, reakcija u ime suca
je prikladna. No, kako sudac ne smije javno komentirati svoje
predmete, reagirati trebaju sudski glasnogovornici, udruge sudaca,
odvjetnicke komore i drugi akteri izvan pravosuda.
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CONSULTATIVE COUNCIL OF EUROPEAN JUDGES (CCJE)

OPINION NO. 18 (2015)
“The position of the judiciary and its relation with
the other powers of state in a modern democracy”

INTRODUCTION. THE REASON FOR THE OPINION AND
ITS SCOPE

Over recent decades, the relationship between the three powers of
the state (legislative, executive and judicial) has been transformed.
The executive and legislative powers have grown more
interdependent. The power of the legislature to hold the executive
to account has decreased'®. At the same time, the role of the
judiciary has evolved. The number of cases brought to the courts
and the number of legislative acts the courts must apply have
increased dramatically. The growth of executive power in
particular has led to more challenges to its actions in court and this
in turn has led some to question the scope of the role of the
judiciary as a check on the executive. There has been an increasing
number of challenges in the courts to legislative powers and
actions. As a result, the judiciary has increasingly had to exam-

ine and has sometimes even restrained the actions of the other two
powers®. Today, for parties in litigation, and for society as a
whole, the court process provides a kind of alternative democratic
arena, where arguments between sections of the public and the
powers of the state are exchanged and questions of general concern
are debated. Courts rule on issues of great economic and political

1% See Gardbaum, “Separation of Powers and the Growths of Judicial Review in

Established Democracies (or Why Has the Model of Legislative Supremacy

Mostly Been Withdrawn From Sale?)”, 62 American Journal of Comparative Law
(2014) 613.

108 Scholars have identifi ed a “global expansion of judicial power”: see Tate and
Vallinder (eds), Global Expansion of Judicial Power, New York University Press,
1997. *See respectively the Secretary General’s Reports on the “State of Democracy,
Human Rights and the Rule of Law in Europe” for 2014 and 2015, hereafter referred
to respectively as the “CoE Secretary General’s Report (2014)” and the “CoE
Secretary General’s Report (2015)”.
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importance. International institutions, especially the Council of
Europe and the European Court of Human Rights (ECtHR), the
European Union and the Court of Justice of the European Union
(CJEU) have all had a considerable infl uence in member states,
particularly in strengthening the independence of the judiciary and
in its role in the protection of human rights. Moreover, the
application of European and international rules and standards and
the implementation of decisions of the ECtHR and the CJEU have
provided new challenges for the judiciaries in the member states
and sometimes their application by courts has been challenged by
politicians or commentators.

2. Although, in general, “the separation of powers” is accepted by all
member states, a number of confl icts and tensions have surfaced in
recent years that raise concern. Such concerns have been expressed
in the Reports of the Secretary General of the Council of Europe in
2014 and 2015 as well as in the Situation Reports of the CCJE in
2013 and 2015. For example: in some countries, new political
majorities have questioned the position of judges who are already
in post'®. In 2015, the Secretary General of the Council of Europe
noted shortcomings in the enforcement of court decisions'®. In
some member states, the executive exercises considerable infl
uence over the administration of the judiciary, thereby bringing
into question the institutional independence of the judiciary and the
independence of individual judges'®. Economic crises and chronic
underfunding of the judicial system in several member states raise
the question of the budgetary responsibility of the legislature
towards the judiciary'®. A lack of legislation or (at the other
extreme) rapidly changing legislation may be contrary to the
principle of legal certainty’®. There have also been verbal attacks
on the judiciary by members of the executive and legislature. In
2014 and 2015, the Secretary General of the Council of Europe
remarked that politicians and other commentators who have
publicly criticised court decisions in recent years have thereby

192 See the CCJE report on the situation of the judiciary and judges in the member states
of the Council of Europe (2013), paras 13-18.

1 See the CoE Secretary General’s Report (2015), p. 14, 17, 27.

1% See the CoE Secretary General’s Report (2015), p. 20-21.

1% See for legal aid: the CoE Secretary General’s Report (2015) p. 22-23.

106 See the CoE Secretary General’s Report (2015), p. 19.
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undermined the public confi dence in the judiciary in various

countries ' . Politicians and the media have suggested that

judiciaries are not suffi ciently “accountable” to society. Such
comments, which have included statements which question the

“legitimacy” of judiciaries, were reported by member states in

response to the questionnaire sent out in preparation of this

Opinion. Clearly, all these comments and actions must be viewed

against the fact that today, in most European countries, traditional

sources of authority are no longer as readily accepted as once they
were. There has been a decline in “deference” towards public
institutions. In the same vein, it is often stated nowadays that an

application of basic democratic principles requires that there be a

greater need for openness and transparency in the work of public

institutions. All this means that those involved in providing public
services have increasingly had to “account” for the way in which
they carry out their work.

3. Therefore, in accordance with the terms of reference entrusted to it
by the Committee of Ministers, the Consultative Council of
European Judges (CCJE) resolved to refl ect upon the legitimacy
and accountability of the judiciary and the proper relationship
between the three powers of state in a modern democracy and their
responsibilities towards one another and to society in general in the
21% century.

4. This Opinion examines the following questions:

i. What relationship should there be between the judicial power of
a state and the legislative and the executive powers?

ii. On what bases do judiciaries establish their right to act as such
in a democratic society? How is the “legitimacy” of judicial
power demonstrated?

iii. To what extent and in what ways should judiciaries be
accountable to the societies they serve and to the other powers
of the state?

iv. How can the three powers of the state exercise their respective
authority in such a way as to achieve and maintain a proper
balance between themselves and also act in the interest of the
society they all serve?

97 See the CoE Secretary General’s Report (2014), p. 22; the CoE Secretary General’s
Report (2015), p. 27.
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This Opinion will not examine the basic principles of judicial
independence, since this was considered in CCJE Opinion No. 1
(2001). The relationship of courts with the media was discussed in
Opinion No. 7 (2005) Part C, and so that also will not be examined in
detail in this Opinion.

5. This Opinion has been prepared on the basis of previous CCJE
Opinions, the CCJE Magna Charta of Judges (2010), and the
relevant instruments of the Council of Europe, in particular the
European Charter on the Statute for Judges (1998), and
Recommendation CM/Rec(2010)12 of the Committee of Ministers
on judges: independence, effi ciency and responsibilities (hereafter
“Recommendation CM/Rec(2010)12”). It also takes account of the
OSCE Kyiv Recommendations on Judicial Independence in
Eastern Europe, South Caucasus and Central Asia (2010) — Judicial
Administration, Selection and Accountability (hereafter “Kyiv
Recommendations™”); the 2013-2014 Report of the European
Network of Councils for the Judiciary (ENCJ) on Independence
and Accountability of the Judiciary (hereafter “ENCJ Report 2013-
2014”); the reports of the Venice Commission on the Rule of Law
(March 2011), on the Independence of the Judicial System, part I:
the Independence of Judges (March 2010) and the Opinion No.
403/2006 of the Venice Commission on Judicial Appointments
adopted at its 70th Plenary Session on 16-17 March 2007 (hereafter
“Venice Commission, Judicial Appointments, 2007”); the
Bangalore Principles of Judicial Conduct (2002); the CoE
Secretary General’s Reports (2014) and (2015); the New Delhi
Code of Minimum Standards of Judicial Independence (New Delhi
Standards 1982). This Opinion takes account of member states’
replies to the questionnaire on the independence of the judiciary
and its relation with the other powers of the state in a modern
democracy and of a preparatory report drawn up by the scientifi c
expert appointed by the Council of Europe, Ms Anne SANDERS
(Germany). Moreover, the Opinion has benefi ted from
contributions made in a seminar held in Strasbourg on 19 March
2015 ' . The opinion has also benefi ted from the seminar

1% |n addition to the members of the CCJE Working Group, the seminar was attended
by Professor Robert Hazell (the Constitution Unit, University College, London,
United Kingdom), Mr Andrew Drzemczewski (Head of Legal Affairs and Human
Rights Department of the Secretariat of the Parliamentary Assembly of the Council of
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organised by the Norwegian Association of Judges held in Bergen
(Norway) on 4 June 2015,

Il. THE CONSTITUTIONAL FRAMEWORK OF A MODERN
DEMOCRACY: WHERE DOES THE JUDICIARY FIT IN?

6. It is generally accepted that a modern democratic state should be
founded on the separation of powers'®. The judiciary is one of the
three essential but equal pillars of a modern democratic state™°. All
three powers provide a public service and must hold each other
accountable for their actions. In a democratic state which is subject
to the rule of law, none of the three powers of state act for their
own interest but in the interests of the people as a whole. In a
democratic state bound by the rule of law, (“Etat de droit” or
“Rechtsstaat™) all the three powers must act on the basis of and
within the limitations provided by law. The responses of member
states to the questionnaire show that all member states recognise
these fundamental principles.

7. In a democratic society it is the responsibility of the legislature to
design the legal framework in which and by which society lives.
The executive power is responsible for the administration of
society (in so far as state agents have to carry it out) in accordance
with the legal framework established by the legislature. The
judiciary’s function is to adjudicate between members of society
and the state and between members of society themselves.
Frequently the judiciary is also called upon to adjudicate on the

Europe), Ms Anna Maria Telvis and Ms Ann Speck (Human Rights Association) and
Mr Ziya Tanyar (Secretariat of the Venice Commission of the Council of Europe). ™
Contributions made by Professor Jarn @yrehagen Sunde (University of Bergen), Ms
Hanne Sophie Greve (President of the Gulating Court of Appeal, former judge at the
European Court of Human Rights) and Ms Ingjerd Thune (President of the Norwegian
Association of Judges).

1% See the CCJE Opinion No. 3(2002), para 16.

110 5ee the CCJE Opinion No. 1(2001), para 11; see also the CCJE Magna Charta of

Judges (2010), para 1.
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relationship between two or even all three powers of the state™.

All this must be done according to the rule of law. An independent
and effi cient court system is a corner stone of the rule of law*.
The goal of any independent and effi cient court system must
therefore be to ensure the fair, impartial adjudication of legal
disputes, thereby protecting the rights and liberties of all persons
seeking justice. To achieve this goal, in any particular case the
court must fi nd the relevant facts in a fair procedure, apply the law
and must provide effective remedies. In criminal cases, a court
system must impartially and independently decide on whether and
how certain actions deserve punishment*®. In modern democratic
states, an independent judiciary will ensure that governments can
be held to account for their actions which are justiciable and will
be responsible for ensuring that duly enacted laws are applied
correctly. To a greater or lesser extent (depending on the particular
constitutional arrangements in a state), the judiciary also ensures
that the laws comply with any relevant constitutional provisions or
higher law, such as that of the European Union**“.

8. The widely differing histories, cultures and legal traditions of the
member states of the Council of Europe have produced different
“models” of constitutional structures which are, in many cases,
constantly developing. Globalisation and the increasing infl uence
of international and European organisations necessitate changes in
the constitutional structures of individual member states. In
particular, decisions of the ECtHR have done much to advance the
protection of human rights and judicial independence and have had
their effect on member states’ constitutions. However, all these infl
uences have also produced stresses on the relationship between the
three powers of the state, especially in the relationship between the
judiciary and the other two powers.

11 The CCJE recognises that this last task is sometimes carried out by a Constitutional
Court and that, in some systems, the Constitutional Courts are not necessarily seen
as part of the judiciary.

12 See the CoE Secretary General’s Report (2014), p. 22.

3 See also for the functions of the judiciary: Garapon, Perdriolle, Bernabé, Synthese
du rapport de I’HEJ La prudence et I’authorité: L offi ce du juge au XXle siecle
(2013).

114 See the CCJE Opinion No. 1(2001), para 11.
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9.

In principle the three powers of a democratic state should be
complementary, with no one power being “supreme” or
dominating the others*. In a democratic state, ultimately it is the
will of the people, expressed through the proper democratic
process that is supreme (sovereignty of the people). It is also
fallacious to imagine that any one of the three powers of state can
ever operate in complete isolation from the others. The three
powers rely on one another to provide the totality of public
services necessary in a democratic society. So, while the legislature
provides the legislative framework, it is the judiciary that must
interpret and apply it by virtue of its decisions and the executive is
often responsible for the enforcement of judicial decisions in the
interest of society®. In this way the three powers function in a
relationship of interdependence, or of convergence and divergence.
Accordingly, there can never be a complete ‘“separation of
powers”'". Rather, the three powers of the state function as a
system of checks and balances that holds each accountable in the
interest of society as a whole. It has to be accepted, therefore, that a
certain level of tension is inevitable between the powers of the
state in a democracy. If there is such “creative tension”, it shows
that each power is providing the necessary check on the other
powers and thus contributing to the maintenance of a proper
equilibrium. If there were no such tension between the three
powers, the suspicion might arise that one or two powers had
stopped holding the other to account on behalf of society as a
whole and thus, that one or more powers had obtained domination
over the rest. Thus, the fact of tension between the judiciary and
the other two powers of the state should not necessarily be seen as
a threat to the judiciary or its independence, but rather as a sign

115 Alexander Hamilton, in Federalist 78, described the judiciary as the least dangerous

of the three powers because it had “no infl uence over either the sword or purse.....
It may truly be said to have neither FORCE nor WILL, but merely judgment; and
must ultimately depend upon the aid of the executive arm even for the effi cacy of
its judgments®. Hamilton’s view may not refl ect the reality of judicial power over
executive or even legislative action in Europe of the 21st century.

116 See the CCJE Opinion No. 13(2010) on the role of judges in the enforcement

judicial decisions.

17 See Aharon Barak, “The Judge in a Democracy” (Princeton Press 2008), Ch. 2.
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that the judiciary is fulfi Iling its constitutional duty of holding the
other powers to account on behalf of society as a whole.

I11. INDEPENDENCE OF THE JUDICIARY AND SEPARATION
OF THE POWERS

10.The judiciary must be independent to fulfi I its role in relation to
the other powers of the state, society in general, and the parties to
litigations™®. The independence of judges is not a prerogative or
privilege granted in their own interest, but in the interest of the rule
of law and of all those who seek and expect justice. Judicial
independence is the means by which judges’ impartiality is
ensured. It is therefore the pre-condition for the guarantee that all
citizens (and the other powers of the state) will have equality
before the courts™. Judicial independence is an intrinsic element
of its duty to decide cases impartially'?. Only an independent
judiciary can implement effectively the rights of all members of
society, especially those groups that are wvulnerable or
unpopular*?*?2!2_Thus, independence is
the fundamental requirement that enables the judiciary to safeguard
democracy and human rights®.

11.The principle of the separation of powers is itself a guarantee of
judicial independence®. However, despite the frequently expressed
importance of judicial independence, it must be pointed out that
nobody — including the judiciary - can be completely independent
from all infl uences, in particular social and cultural infl uences

18 See the CCJE Opinion No. 1(2001), paras 11, 12.

19 See the CCJE No. 3(2002), para 9.

20 For example: all English and Welsh judges on appointment have to swear to decide
cases “according to the laws and usages of this Realm, without fear or favour,
affection or ill will”.

121 See e.g. the judgments of the ECtHR in the following cases: Orsus v. Coratia of
122.03.2010 — 15766/03 — para 147; Sejdi¢ and Finci v. Bosnia and Herzegovina of
12312.2009 — 27996/06 and 34836/06 — para 43; Mufoz Diaz v Spain of
08.12.2009 — 49151/07 — para 61, D.H. and others v. Ukraine of 23.11.2007 —
57325/00 - para 176; Gorzelik v. Poland of 17.2.2004 - 44158/98, paras 89-90,
Metropolitian Church of Bessarabia v. Moldova of 13.12.2001 — 45701/99 - para
116, Sidiropopulos v. Greece of 10.07.1998 — 26695/95 - para 41, see on the
protection of minori-
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within the society in which it operates. After all: “No man is an
island, entire unto itself*?’. No judiciary — as with any power in a
democratic state - is completely independent. The judiciary relies
on the others to provide resources and services, in particular on the
legislature to provide fi nances and the legal framework which it
has to interpret and apply. Although the task of deciding cases
according to the law is entrusted to the judiciary, the public relies
on the executive to enforce judicial decisions. Shortcomings in the
enforcement of judicial decisions undermine judicial authority and
question the separation of powers?. Whilst all three powers share
responsibility for ensuring that there is a proper separation between
them, neither that principle nor that of judicial independence
should preclude dialogue between the powers of the state. Rather,
there is a fundamental need for respectful discourse between them
all that takes into account both the necessary separation as well as
the necessary interdependence between the powers. It remains
vital, however, that the judiciary remains free from inappropriate
connections with and undue infl uence by the other powers of the
state®.

ties by courts: Sandalow, Judicial Protection of Minorities, Mich. L. Rev. 75
(1977) 1162; Cover, The Origins of Judicial Activism in the Protection of
Minorities, Yale Law School Legal Repository (1982).

% See Volkov v. Ukraine of 09.1.2013 - 21722/11 - para 199.

% See also the CoE Secretary General’s Report (2014), p. 22.

2’ The English poet John Donne in Meditation XVII.

% See the CoE Secretary General’s Report (2015), p. 14, 17, 27, see also the CCJE
Opinion No. 13(2010) on the role of judges in the enforcement of judicial decisions.

»  See the CCJE Opinion No. 1(2001), para 11.

IV. THE LEGITIMACY OF JUDICIAL POWER AND ITS

ELEMENTS
A. THE IMPORTANCE OF LEGITIMACY

12. All three powers of the state exercise considerable authority. The
legislature drafts laws and allocates the state’s budget. The

61



executive exercises authority, even to the extent of using physical
force (within the law) in order to uphold and enforce the laws of
the land. The judiciary not only decide matters of fundamental
importance to individual citizens and to society at large but also
affect with their judgments and rulings even the ordinary affairs of
every individual who seeks the aid of the courts. In order to do this,
judges are given an authority and powers which are very far
reaching. Such authority and powers are exercised on behalf of
society as a whole. Consequently, society and the other powers of
the state are entitled to be satisfi ed that all those given that
authority and power (that is the judges individually and
collectively), have a legitimate basis on which to exercise it in the
name of society as a whole. In all modern democratic states at least
one constituent body of the legislature is directly elected by the
citizens of the state. There is force in the argument that legislatures
and executives that are appointed (directly or indirectly) through
elected representatives must thereby have “democratic legitimacy”.
It is perfectly proper to ask: from where does the judicial power
derive its “legitimacy’?

B. DIFFERENT ELEMENTS OF LEGITIMACY OF JUDICIAL
POWER

(1) The judicial power as a whole

13. The judicial power is created as a part of the constitutional
framework of democratic states that are subject to the rule of law.
By defi nition, therefore, if the constitutional framework of such a
state is legitimate, then the basis of judicial power as a part of that
constitution is just as legitimate and just as necessary a part of the
democratic state as the other two component powers ***. All
member states have some form of a constitution which, by
differing means, (e.g. by long custom or a popular vote) is accepted
as being the legitimate foundation of the state. The constitutions of
all member states recognise and create (whether explicitly or

124 See the CCJE Opinion No. 1(2001), para 11; see also the CCJE Magna Charta of
Judges (2010), para 1.
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implicitly) the role of a judiciary which is there to uphold the rule
of law and to decide cases by applying the law in accordance with
legislation and case law. Thus, the fact that a constitution creates a
judiciary to carry out this role must itself thereby confer legitimacy
upon the judiciary as a whole. When deciding cases, each
individual judge exercises his authority as a part of the judiciary.
Accordingly, the very fact that the judiciary is a part of a state’s
constitution provides legitimacy not only for the judiciary as a
whole but each individual judge.

(2) Constitutional or formal legitimacy of individual judges

14.In order to perform the judicial functions legitimised by the
constitution, each judge needs to be appointed and thus become
part of the judiciary. Each individual judge who is appointed in
accordance with the constitution and other applicable rules thereby
obtains his or her constitutional authority and legitimacy. It is
implicit in this appointment in accordance with constitutional and
legal rules that individual judges are thereby given the authority
and appropriate powers to apply the law as created by the
legislature or as formulated by other judges. The legitimacy
conferred on an individual judge by his appointment in accordance
with the constitution and other legal rules of a particular state
constitutes an individual judge’s ‘“constitutional or formal
legitimacy”.

15.The CCJE has noted the different methods of appointment of
judges in the member states of the Council of Europe'®. These
include, for example: appointment by a council for the judiciary or
another independent body, election by parliament and appointment
by the executive. As the CCJE has pointed out, each system has
advantages and disadvantages'®. It can be argued that appointment
by vote of Parliament and, to a lesser degree, by the executive can

125 See the CCJE Opinion No. 1(2001), paras 19-23; see also the Venice Commission,
Judicial Appointments, 2007, paras 9-17.
126 See the CCJE Opinion No. 1(2001), para 33.
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be seen to give additional democratic legitimacy*?, although those
methods of appointment carry with them a risk of politicisation and
a dependence on those other powers'?®. To counter those risks, the
CCJE has recommended that every decision relating to a judge’s
appointment or career should be based on objective criteria and be
either taken by an independent authority or subject to guarantees to
ensure that it is not taken other than on the basis of such criteria'®.
The CCJE has also recommended the participation of an
independent authority with substantial representation chosen
democratically by other judges in decisions concerning the
appointment or promotion of judges ** . The constitutional
legitimacy of individual judges who have security of tenure must
not be undermined by legislative or executive measures brought
about as a result of changes in political power.

27 See e.g.: Fabian Wittreck, Die Verwaltung der Dritten Gewalt, Mohr—Siebeck,

Tubingen, 2006. He argues that the legitimacy of all offi cials in a state derives
ultimately from “the will of the people” (Art. 20(2) of the German Constitution).
A similar argument can be advanced for other constitutions. See e.g. the Art. 3 of
the Declaration of the Rights of Man and of the Citizen of 1789, integrated into
the French Constitution: “The principle of any Sovereignty lies primarily in the
Nation” (“Le principe de toute Souveraineté réside essentiellement dans la
Nation”).

128 See the CCJE Opinion No. 1(2001), para. 33.
129 See the CCJE Opinion No. 1(2001), para 37.
130 See the CCJE Opinion No. 1(2001), para 45, rec. 4; Opinion No. 10(2007), paras
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48-51. According to the ECtHR, judicial appointments by the legislature and the
executive are permissible as long as the appointed judges are free from infl uence
or pressure when carrying out their adjudicatory role. See: Flux v. Moldova of
3.7.2007 — 31001/03 - para 27. The notion of separation of powers and its
importance for judicial appointment has also been discussed by the ECtHR: see
Volkov v. Ukraine of 9.1.2013 - 21722/11 - para 109, and Maktouf and
Damjanovic v. Bosnia and Herzegovina of 18.7.2013 — 34179/08 - para 49. The
Venice Commission considers appointment of ordinary judges by vote of the
Parliament inappropriate (Venice Commission, Judicial Appointments, 2007, para
12) and recommends appointment by a council for the judiciary with a substantial
number or majority of members being elected by the judiciary: Venice
Commission, Judicial Appointments, 2007, para 29.



(3) Functional legitimacy of individual judges

16.

17.

Judicial appointment in accordance with the constitution and law
of a state, the exercise of the constitutional role of judges in
deciding cases according to the legal framework designed by the
legislature and the necessity that each judge must undertake to
work within the established legal rules of conduct all provide an
initial legitimacy for the judge. But legitimacy cannot rest there. As
the CCJE has pointed out before, public confi dence in and respect
for the judiciary are the guarantees of the effectiveness of a judicial
system®. To achieve and maintain legitimacy continuously, each
judge and the judiciary as a whole can only do so by earning and
retaining the confi dence of the public. This second kind of
legitimacy can be called “functional legitimacy”.

“Functional legitimacy” must be earned through work of the
highest possible quality which respects high ethical standards. In
its previous Opinions, the CCJE has discussed different aspects of
good judicial work and the ways of maintaining and improving the
quality and effi ciency of judicial systems in the interest of the
society. Thus the CCJE has given Opinions on various means of
achieving this, i.e. initial and in-service training of judges'¥, fair
trial within a reasonable time ', effective application of
international and European law™*, councils for the judiciary at the
service of society ***, the quality of judicial decisions®®, the
effective enforcement of judicial decisions **" , information
technologies™®, the specialisation of judges™, and the evaluation
of judges'. The CCJE has stated that, in order to provide judicial
services of high quality, the judiciary must also work with

131 See the CCJE Opinion No. 3(2002), para 22.
32 See the CCJE Opinion No. 4(2003).

133 See the CCJE Opinion No. 6(2004).

134 See the CCJE Opinion No. 9(2006).

% See the CCJE Opinion No. 10(2007)

13 See the CCJE Opinion No. 11(2008).

¥ See the CCJE Opinion No. 13(2010).

138 See the CCJE Opinion No. 14(2011).

% See the CCJE Opinion No. 15(2012).

140 See the CCJE Opinion No. 17(2014).
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prosecutors™ and lawyers™ in an appropriate way. By applying
these principles, individual judges and so the judiciary as a whole
should achieve the overall goal of providing judgments of the
highest possible quality in accordance with high ethical standards.
Individual judges and the judiciary collectively will maintain
legitimacy and the respect of its citizens by their effi ciency and the
quality of their work.

18.Judges must fulfi | their duties within the provisions set out in the
disciplinary and procedural rules**® and (obviously) the criminal
law. The powers of a judge are linked to the values of truth, justice,
fairness, and freedom. Therefore, judges must perform their duties
according to the highest standard of professional conduct'*. In its
Opinion No. 3 (2002), the CCJE discussed such standards and
principles of professional conduct ***. Working within these
principles helps to ensure the legitimacy of individual judges who
are part of the judiciary as a whole.

19.Like all other powers, the judiciary must also earn trust and confi
dence by being accountable to society and the other powers of the
state™®. It is therefore necessary next to examine why and how the
judicial power and individual judges are to be accountable to
society.

V. ACCOUNTABILITY OF JUDICIAL POWER

A. WHY IS ACCOUNTABILITY IMPORTANT?

20.In recent years, public services have moved towards more
openness and have accepted that they must provide a fuller

1 See the CCJE Opinion No. 12(2009).

12 See the CCJE Opinion No. 16(2013).

3 One example of a necessary procedural rule is the need for a judge to recuse himself
where there may be an actual or perceived confl ict of interest.

144 See the CCJE Opinion No. 3(2002), para 8.

15 See also the CoE Secretary General’s Report (2015), p. 9.

8 In its 2013-2014 Report, the ENCJ has explained that a judiciary that claims
independence but which refuses to be accountable to society will not enjoy the trust
of society. See the ENCJ Report 2013-2014, p. 4.
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explanation of their work for the public they serve. As a
consequence, the notion
of accountability to the public has become of increasing
importance throughout public life*. A public body will be
“accountable” if it provides explanations for its actions and, of
equal importance, the public body assumes responsibility for them.
This “accountability” is as vital for the judiciary as for the other
powers of the state because it, like them, is there to serve the
public>. Moreover, provided a careful balance is observed, the two
principles of judicial independence and accountability are not
irreconcilable opposites. In the judicial context, “accountable”
must be understood as being required to give an account, that is: to
give reasons and to explain decisions and conduct in relation to
cases that the judges must decide. “Accountable” does not mean
that the judiciary is responsible to or subordinate to another power
of the state, because that would betray its constitutional role of
being an independent body of people whose function is to decide
cases impartially and according to law. If the judiciary were
“accountable” to another power of state in the sense of being
responsible or subordinate to it, then when cases involve those
other powers of state, the judiciary could not fulfi 1 its
constitutional role as stated above.

21.The judiciary (as with the other two powers of state) provides a
public service. It is axiomatic that it should account (in the sense
explained above) to the society it serves. Judicial authority must be
exercised in the interest of the rule of law and of those seeking and
expecting justice®. Therefore, the judiciary faces the responsibility
of demonstrating to the other powers of the state and to society at
large the use to which its power, authority and independence have
been put®®. There has been an increasing demand by court users for
a more effective court system. Better access to the courts has been
considered of increasing importance®. Effectiveness and
accessibility are aspects of demonstrating “accountability”. The
CCJE has recognised these

% See for a discussion of judicial accountability: Graham Gee, Robert Hazell, Kate
Malleson and Patrick o’Brien “The Politics of Judicial Independence in the UK’s
Changing Constitution”, Camebridge University Press, 2015, pp. 16 — 22.

% See on the importance of good governance and judiciary in the CCJE Opinion No.
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7(2005), the CCJE Opinion No. 10(2007) and the CCJE Opinion No. 14(2011).

% See the CCJE Opinion No. 1(2001), para 11; Opinion No. 10(2007), para 9.

% See the ENCJ Report 2013-2014, p. 13.

" See the CCJE Opinion No. 6(2004), para 1.
trends before. In stipulating that judicial systems should produce
justice of the highest quality and of proper accountability in a
democratic system, the CCJE has emphasised one aspect of
providing judicial “accountability” to society at large™’.

22. There are further reasons why the judicial power should be
accountable to the other powers of the state in the sense discussed
above. First, it is the legislature which creates the legislative
framework which the judiciary applies. Therefore, the legislature is
entitled to have an account, in properly formulated reasons in
decisions, of how the laws it has enacted are being interpreted and
applied by the judiciary. Secondly, for the fulfi Iment of its duties
towards society, the judiciary receives fi nancial resources through
decisions of the legislature and, in many member states, the
executive. As the CCJE has stressed before, the general principles
and standards of the Council of Europe place a duty on member
states to make fi nancial resources available that match the needs of
different judicial systems™®*, It is evident from the responses to
the CCJE questionnaire that the administrative and fi nancial
autonomy of judiciaries in member states varies considerably. The
CCJE has recommended increasing the court’s administrative and
fi nancial autonomy in order to protect judicial independence™.
However, whatever way the budgetary and administrative
stewardship of the judiciary is organised in a particular state, a
judiciary’s resources are allocated by parliament and come,
ultimately, from tax paying citizens. Thus, just as the legislature
and the executive are accountable for how they allocate resources,
so also must the judiciary account to society for how the fi nancial
resources allocated to it are spent in the fulfi Iment of its duties

towards society™".

47 See the CCJE Opinion No. 17(2014), para 23.
%8 See Recommendation CM/Rec(2010)12, para 32, and the CCJE Opinion No.

149(2001), para 4; Opinion No. 10(2007), para 37; Opinion No. 17(2014), para 35.
150 See the CCJE Opinion No. 2(2001), para 14, and Opinion No. 10(2007), para 12.
L There is a duty of the other powers of the state to provide adequate funds for the

judiciary: CCJE Opinion No. 2 (2001).
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B. HOW IS ACCOUNTABILITY TO BE CARRIED OUT?
(1) What should the judiciary be accountable for?

23.Justice aims to resolve disputes and, by the decisions which it
delivers, the judiciary fulfi Is both a “normative” and “educative”
role, providing citizens with relevant guidance, information and
assurance as to the law and its practical application'*?. Therefore, fi
rst and foremost, the judiciary must be accountable through the
work of the judges in deciding the cases brought before them, more
particularly through their decisions and the reasons given for them.
Judicial decisions must be open to scrutiny and appeal™:. This may
be called “judicial accountability” and it is paramount. In
accordance with the fundamental principle of judicial
independence, the appeal system is in principle the only way by
which a judicial decision can be reversed or modifi ed after it has
been handed down and the only way by which judges can be held
accountable for their decisions, unless they were acting in bad
faith.

24.In countries where judges are responsible for the management of
the court system (which sometimes includes the court budget), the
judiciary must be held accountable for their stewardship to the
other powers of the state and to society at large™. In this area,
judges entrusted with managing public funds are, in principle, in
the same position as any other public authority that has
responsibility for spending tax payers’ money.

(2) To whom are judges accountable?

25. Individual judges and the judiciary as a whole are accountable at
two levels. First, they are accountable (in the sense described

152 See the CCJE Opinion No. 7(2005), para 7.

153 Contini and Mohr “Reconciling independence and accountability un judicial systems®,
3 Utrecht Law Review (2007) 26, 31-32, called this “legal and judicial
accountability®.

% Contini and Mohr “Reconciling independence and accountability un judicial
systems®, 3 Utrecht Law Review (2007) 26, 33-34, called this “managerial
accountability®.
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above) to the particular litigants who seek justice in particular
judicial proceedings. Secondly, they are accountable (in the same
sense) to the other powers of the state and, through them, to society
at large.

(3) How is it done?

(a) Different elements of accountability

26. There are different forms of accountability. First, as explained

above, judges are made to account for their decisions through the
appeal process (“judicial accountability”). Secondly, judges must
work in a transparent fashion. By having open hearings and by
giving reasoned judgments which are made available to the public
(save in exceptional circumstances), individual judges will explain
their actions and their decisions to the litigants who are seeking
justice, the judge is also rendering an account of his or her actions
to the other powers the state and to society at large. This form of
accountability can be described as “explanatory accountability”.
Thirdly, if a judge has engaged in improper actions he/she must be
held accountable in a more robust way, e.g. through the application
of disciplinary procedures and, if appropriate, the criminal law.
This can be called “punitive accountability”.

(b) Explanatory accountability
(i) Open hearings and judgments

27.Fundamental tenets of judicial work, such as the requirement to
hold public hearings and to give reasoned decisions that are
available to the public, are founded on the principle that judges
must give an account of their conduct and decisions. In public
hearings, judges hear the evidence of the litigants and witnesses
and the submissions of lawyers. Judges will (usually) explain the
law publicly. The public at large can attend public court
hearings to learn about the law and the judge’s (or judges’)



conduct toward the parties before them'. This open procedure
ensures a fair trial in accordance with Article 6 of the European
Convention on Human Rights. Moreover, by attending hearings,
(or, in some states, by viewing hearings on television'*® or on
line) and through reporting of hearings, the public can
understand better the judicial process. By this means, judges and
the judiciary overall are also held to account. While formal
procedural rules are important for public confi dence in the
judiciary, the practical experiences of citizens observing the
judiciary in action and the availability of accurate information
published by the media about the conduct of individual trials are

of decisive importance®’.

28.Judges must give reasons for their decisions, which should be
made public save in exceptional circumstances. In this way,
judges account for their decisions and enable the litigants and
society at large to understand and to question their reasoning.
Decisions must therefore be readily comprehensible, as the
CCJE has stated before'®. In a case where the losing party does
not agree with the decision, it can be appealed. The existence
(even threat) of an appeal system should ensure a high standard
of judicial decision making that is made within a reasonable
time. This is in the interest of the parties and of society at large.
In a case where a trial has not been concluded within a
reasonable time **°, special legal remedies can be sought,
preferably in local courts or, if such remedies are not available,
in the European Court of Human Rights. After the duty of the
judge is completed and the decision is handed down, the public
interest demands that it must be swiftly and effectively

%5 0On relations of the courts with participants in court proceedings, see the CCJE
Opinion No. 7(2005), paras 24-26. Exceptions can be made in cases where the
litigants’ interests for their privacy demand it.

1% See on the sensitive issue of television in court procedures: the CCJE Opinion No.
7(2005), paras 44-50.

57 See the CCJE Opinion No. 7(2005), paras 9, 24-26; see also Bilhimann and Kunz,
“Confi dence in the Judiciary: Comparing the Independence and Legitimacy of
Judicial Systems®, West European Politics Vo. 34, No. 2 (2011) 317, 332.

1% See about the quality of judicial decisions the CCJE Opinion No. 11(2008); Opinion
No. 7(2005), para 56.

%9 See the CCJE Opinion No. 6(2004).
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enforced™. In this respect, the judiciary is often reliant on the
executive power to give effect to its decisions.
(ii) Other mechanisms of explanatory accountability

29.There are several other ways that the judiciary can be made to
account for its work and — if applicable — for its stewardship of the
system for the administration of justice. Such means must never be
misused by the other powers of state to interfere with the work of
the judiciary. One obvious means is external: for example, by
annual reports which are available to the general public. Other
external methods by which the judiciary can be held accountable
are:  audits of a public audit committee, the work of
inspectorates™® and investigations. At a local or national level,
many member states have set up “Ombudsman”, Public or
Citizens’ Advocates or Mediators, or Inspectors General, appointed
by the executive or by parliament, often with a signifi cant degree
of independence. These often work to hold the judiciary
accountable. (The question of how to achieve a proper balance
between accounting and external interference will be discussed in
Section VI below).

30. The other means is internal: by the individual evaluation of judges.
In most member states, judges are subject to some form of
individual evaluation at some stage or other of their careers after
appointment. Evaluation can be a useful means to hold judges
accountable. As explained by the CCJE, the individual evaluation
of the judges’” work can help to gain information on the abilities of
individual judges and of the strength and weaknesses of a judicial
system. Evaluation can help to identify the best candidates for
promotion thereby maintaining or even improving the quality of a
judicial system'®, Evaluation must not be abused, e.g. to put
political pressure on a judge or to question individual judgments.

(iii) Discussion with other powers of state

1% See the CCJE Opinion No. 13(2010); see the CoE Secretary General’s Report

(2015), p. 14, 17, 27.
161 See the CCJE Opinion No. 1(2001), paras 27, 69 rec. 10.
162 See the CCJE Opinion No. 17(2014).
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31. Each of the three powers of the state depends on the other two to
work effectively. Discussion between all is crucial to improve the
effectiveness of each power and its cooperation with the other two
powers. Provided that such discussions are undertaken in an
atmosphere of mutual respect and have particular regard to the
preservation of the independence and impartiality of any judges
participating in such exchanges'®, these discussions will be benefi
cial to all three powers of the state'®. The CCJE has stressed the
importance of judges participating in debates concerning national
judicial policy. In addition, the judiciary should be consulted and
play an active part in the preparation of any legislation concerning
their status and the functioning of the judicial system®®*. The
expertise of judges is also valuable when it comes to matters
outside judicial policy. For example, by giving evidence to
parliamentary committees, representatives of the judiciary (e.g. the
highest authority of the judiciary or the High Council of Justice)
can raise concerns about legislative projects and give the
perspective of the judiciary on various practical questions. Some
member states reported positive experiences with such
exchanges'®. In some member states, the judiciary engages in
dialogue with the executive, when judges take a temporary leave of
absence to work in the civil or criminal department of a ministry of
justice™ . In other member states, however, this is seen as a

violation of judicial independence®.

(iv) Dialogue with the public

163 See the ECtHR: Baka v. Hungary of 27.5.2015 - 20261/12 — paras 99-102

% Contini and Mohr “Reconciling independence and accountability in judicial
systems®, 3 Utrecht Law Review (2007) 26, 41-42, advocated the concept of
“cooperative accountability®.

%5 See the CCJE Opinion no. 3(2002), para 34; Belgium and Montenegro reported
exchanges of this kind.

1%6 See on relations between judges and parliament in the UK: Graham Gee, Robert
Hazell, Kate Malleson and Patrick O’Brien:  “The Politics of Judicial
Independence in the UK’s Changing Constitution”, Cambridge University Press,
2015, pp. 92-125.

167 See the CCJE Opinion No. 3(2203), para 36.

168 See the Decision of the Constitutional Court of Lithuania of 21.12.1999, 1V.9.
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32. As the CCJE has noted before, dialogue with the public, directly or
through the media, is of crucial importance in improving the
knowledge of citizens about the law and increasing their confi
dence in the judiciary'®. In some member states, the appointment
of lay judges is seen as providing a helpful link between the
judiciary and the public. The CCJE recommended in its Opinion
No. 7(2005) on “justice and society* that the judiciary and
individual courts should actively reach out to the media and the
public directly*™. For example, courts should assume an educative
role by organising visits for schoolchildren and students, by
providing information, and by actively explaining court decisions
to the public and the media in order to improve understanding and
prevent misunderstandings'™. While there is a risk in engaging
with the media, courts can help avoiding public misrepresentations
through active contact and explanation. In so doing, the judiciary
can be accountable to the society and ensure that the public
perceptions of the justice system are accurate and refl ect the
efforts made by judges. In this way, the judges can also educate the

public that there are limits to what a judicial system can do*%.

(c) “Punitive accountability”

33. As the CCJE has discussed previously, all judicial actions must be
in accordance with the applicable principles of professional
conduct, established disciplinary rules and — within conditions
which preserve judicial independence and impartiality — the
criminal law. Principles of professional conduct will be separate
from their enforcement through disciplinary systems'”. Given the
importance of ethics and integrity for the public’s confi dence in
the judiciary, judges must behave with integrity both in their offi
cial functions and in their private lives'” and will be accountable

169 See the CCJE Opinion No. 7(2005).

70 See the CCJE Opinion No. 7(2005), C.

L See the CCJE Opinion No. 7(2005), paras 7-23.

172 See the CCJE Opinion No. 7(2005), para 27.

'3 See the CCJE Opinion No. 3(2002), para 49, recommendation iii.
174 See the CCJE Opinion No. 3(2002), para 50, recommendation ii.
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for their conduct if it is outside accepted norms. Sometimes the
conduct of individual judges is too aberrant for mere explanation to
suffi ce. The corollary of society granting such extensive powers
and trust to judges is that there must be some means of holding
judges responsible, and even removing them from offi ce, in cases
of misbehaviour so gross as to justify such a course'”. This is
particularly so in cases of judicial corruption *® | which
fundamentally undermine public confi dence in judicial
impartiality and independence. In other cases of judicial
misconduct, criminal'”’, civil*®, or disciplinary liability'” will be
appropriate, depending on the nature of the misconduct.

VI. HOW DO THE REQUIREMENTS OF “LEGITIMACY”
AND “ACCOUNTABILITY” AFFECT THE
RELATIONSHIP THAT THE JUDICIARY HAS WITH THE
OTHER TWO POWERS OF THE STATE?

34.Legitimacy and accountability are closely linked. The judiciary
should strive to retain and demonstrate its legitimacy by being
accountable to the public. The principal means of doing so are by
providing work of the highest possible quality and by explaining its
actions and conduct to the other powers of the state and, both
through them and directly, to society at large. As already noted, no
one power of the state can act in complete isolation and separately
from the other two. All powers function in a relationship of
interdependence. Exchange and dialogue between the judiciary and
the other powers of the state is therefore recommended. However,
while all the mechanisms described above can be valuable in
ensuring that the judiciary is accountable, they also bear the risk of
being misused.

175 See the CCJE Opinion No. 3(2002), para 51.
76 See the CoE Secretary General’s Report (2015), p. 24-25; see also the work of
GRECO in the fourth evaluation round www.coe.int/greco.

" See the CCJE Opinion No. 3(2002), paras 52-54.
178 See the CCJE Opinion No. 3(2002), paras 55-57.
9 See the CCJE Opinion No. 3(2002), paras 58-74; see also Kyiv Recommendations,

paras 25-26.
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35.The full recognition of the basic safeguards of judicial
independence, such as security of tenure, no change of function or
location without a judge’s consent, appointment and promotion
free from political
infl uence, suffi cient remuneration, and safety of life and
property **° | is a prerequisite for any satisfactory discussions
between the three powers of the state. If such basic safeguards are
respected, judicial independence will not suffer but, on the
contrary, will benefi t from an increased legitimacy earned through
a combination of the satisfactory exercise of the judiciary’s
constitutional function and the judges’ participation in exchanges.
Continuance of both judicial independence and judicial legitimacy
are not automatic: both have to be constantly earned'® . The
judiciary’s legitimacy and its independence is safeguarded best by
excellent performance. To achieve this and earn the respect of the
public, an independent and accountable judiciary is open to justifi
ed criticism, learns from its mistakes and thereby continually
improves its work. This way, independence and accountability do
not contradict but, rather, enhance each other. However, it is
important to emphasise that a judge is not responsible for the
politics of a previous government or regime. Judges must not be
subjected to criticism or a disciplinary process simply because they
applied the law as laid down by a previous regime, unless they
misapplied the law in bad faith.

36.1t is especially diffi cult to balance the need to safeguard the
judicial process from distortion and pressure from political sources
against the need for open discussion of matters of public interest
concerning the administration of justice. On the one hand, as the
CCJE has pointed out, judges must accept that they are public fi
gures and must not be over-sensitive'®. Thus, when judges engage
with the other powers of the state and society at large, they must
take responsibility themselves to safeguard their independence®®

180 See the CCJE Opinion No. 1(2001); Recommendation CM/Rec(2010)12, Chapter II,
V, VI; see the CCJE Magna Charta of Judges (2010), paras 2-13;

181 See the ENCJ Report 2013-2014, p. 4, 9.
182 See the CCJE Opinion No. 1(2001), para 63.
18 The ENCJ Report describes the perception of judges of their own independence as an

aspect of “subjective independence®, the ENCJ Report 2013-2014, p. 13, 3.3.2.
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and impartiality. On the other hand, in all their dealings with the
judiciary the other powers of the state must respect the principles
of judicial independence and impartiality. Dialogue between the
judiciary and other powers of state as well as with the public at
large can be misused to violate judicial independence. For
example, it is not acceptable for other powers
of the state to criticise judicial decisions in a way that undermines
judicial authority and encourages disobedience and even violence
against judges'®. It is also not acceptable that valid critical
comments by a member of the judiciary of one of the other powers
of state (or a member of it) that are made in the course of judicial
duties should be met by removal from judicial offi ce by one or
other power of the state’®. It is essential that dialogue between the
three powers of the state and between the judiciary and the general
public, as well as any inspections and investigations that are
undertaken, are conducted in a climate of mutual respect. These
processes must never be used to infl uence a particular judicial
decision or to encourage disrespect or disobedience to judicial
decisions.

37.With respect to civil, criminal and disciplinary liability (what has
been called above “punitive accountability”), the CCJE stresses
that the principal remedy for judicial errors that do not involve bad
faith must be the appeal process. In addition, in order to protect
judicial independence from undue pressure, great care must be
exercised in framing judges’ accountability in respect of criminal,
civil and disciplinary liability*®. The tasks of interpreting the law,
weighing of evidence and assessing the facts that are carried out by
a judge to determine cases should not give rise to civil or
disciplinary liability against the judge, save in cases of malice,
wilful default or, arguably, gross negligence®’. Furthermore, in the

184 See Recommendation CM/Rec(2010)12, para 18.

18 See ECtHR: Baka v. Hungary of 27.5.2015 - 20261/12.

% See Recommendation CM/Rec(2010)12, Chapter VII; the CCJE Opinion No.
3(2002), para 51; see for an example of such a misuse: Volkov v. Ukraine, ECtHR
0f 9.1.2013 - 21722/11 — esp. para 199.

87 See the CCJE Opinion No. 3 (2002), paras 75, 76; see also Recommendation CM/
Rec(2010)12, paras 66-71. The liability of the state is another matter with which
this Opinion is not concerned. In the following decisions, the CJEU held in favour
of state liability for damage caused by judicial decisions. The CJEU did not

7



event that the state has had to pay compensation to a party because
of a failing in the administra-
tion of justice, only the state, not a litigant, should have the power
to establish, through court action, any civil liability of a judge®.
38.1t is appreciated that there are considerable differences in the
constitutional structures of member states with the result that there
is a considerable variation in the experience of individual states’ on
how the three powers interact. However, every country can learn
from the experience of others. Not only can best practices be
shared; fi rst and foremost, international exchanges can help
understand common problems and principles. Thus the experiences
and practices of all member states should be shared through
international and European institutions, including in particular the
bodies of the Council of Europe.

VII. THE NEED FOR RESTRAINT IN THE RELATIONS
BETWEEN THE THREE POWERS

39. As already discussed, the three powers function in a relationship of
interdependence. In that sense there can never be a complete
“separation of powers”. However, in order to achieve a proper
balance of the three powers of state, each power must exercise
proper restraint in its relations with the other powers.

A. “JUDICIAL RESTRAINT”
40.The judiciary, as one of the three powers of the state, is

accountable to the society it serves. Accordingly, the judiciary, like
the other powers of the state, must always have the best interest of

mention a liability of the judges who gave the judgments which caused the
damage in question: CJEU (30 Sept. 2003, C-224/01, Kdbler vs. Austria; Great
Chamber, 13 June 2006, C-173/03, Traghetti del Mediterraneo s.p.a. in
liquidazione v. Repubblica Italiana; 24 November 2011, C-379/10, Commission v.
Repubblica Italiana; 9 Sept. 2015, C-160/14, Jodo Filipe Ferreira da Silva e
Brito v. Estado portugués).

18 See Recommendation CM/Rec (2010)12, paras 66 and 67. See the CCJE Magna Carta

of Judges (2010), para 22.
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the public as its fundamental concern. This requires that the
judiciary must recognise the social and economic conditions in
which the other two powers of the state have to work. Moreover,
the judiciary must be aware that there are limits to judicial and
legal intervention in relation to political decisions that have to be
made by the legislative and executive powers. Therefore, all courts
within the judicial power must take care not to step outside the
legitimate area for the exercise of judicial power. The CCJE
recognises that both the legislative and the executive powers have
legitimate concerns that the judicial power should not overstep its
role.

41.In its dealings with the other two powers of state, the judiciary
must seek to avoid being seen as guarding only its own interests
and so overstating its particular concerns. Rather, the judiciary
must take responsibility for the society it serves. The judiciary
must show understanding and responsibility towards the needs of
the public and the exigencies of the public purse. The judiciary can
provide their insights on the possible effect of proposed legislation
or executive decisions on the ability of the judiciary to fulfi | its
constitutional role. Judiciaries must also take care not to oppose all
proposed changes in the judicial system by labelling it an attack on
judicial independence. But, if judicial independence or the ability
of the judicial power to exercise its constitutional role are
threatened, or attacked, the judiciary must defend its position
fearlessly. Examples of decisions which might come into those
categories are massive reductions in legal aid or the closure of
courts for economic or political reasons.

42.1f it is necessary to criticise another power of the state or a
particular member of it in the course of a judgment in a dispute or
when it is necessary in the interests of the public, that must be
done. For example, therefore, courts may criticise legislation or the
failure of the legislative to introduce what the court would regard
as adequate legislation. However, just as with the other powers of
the state in relation to the judiciary, criticism by the judiciary must
be undertaken in a climate of mutual respect. Judges, like all other
citizens, are entitled to take part in public debate, provided that it is
consistent with maintaining their independence or impartiality. The
judiciary must never encourage disobedience and disrespect
towards the executive and the legislature. In their professional and
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private relations with the representatives of the other powers,
judges must avoid any confl ict of interest and avoid any behaviour
that might create a perception that judicial independence and
impartiality and the dignity of the judiciary in general is impugned.
As long as criticism is undertaken in a climate of mutual respect, it
can be benefi cial to society as a whole. However, it cannot be too
often emphasised that it is not acceptable that reasonable critical
comments from the judiciary towards the other powers of the state
should be answered by removals from judicial offi ce or other
reprisals'®. The CCJE also emphasizes that inadmissible behaviour
by representatives of the legislative and executive powers and by
politicians may occur in the form of connivance and, in certain
cases, support for aggression or even radical, violent and unlawful
actions against the judiciary™®. Direct or indirect support for such
actions against the judiciary is totally unacceptable. Not only are
such actions a direct attack on judicial independence, they also stifl
e legitimate public debate by judges.

B. RESTRAINT OF THE OTHER POWERS

43. Judicial restraint must be matched by an equal degree of

responsibility and restraint from the other powers of the state.
Above all the other powers of the state must recognise the
legitimate constitutional function that is carried out by the judiciary
and ensure it is given suffi cient resources to fulfi I it. This function
of adjudicating on all legal disputes and of interpreting and
applying the law is as fundamental to the well-being of a modern
democratic state governed by the rule of law as are the functions of
the legislative and executive powers of the state. In a state
governed by the principle of separation of powers, interferences
between the action of one branch of the State and other branches
must be maintained within the bounds of the law and
internationally accepted standards. The CCJE considers that, when
an unwarranted interference does occur, the powers of the state
should loyally cooperate to restore the balance and so the confi

1% See ECtHR: Baka v. Hungary of 27.5.2015 - 20261/12.
1% See the Open Letter of the Supreme Court of Ukraine, p. 2.
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dence of society in a smooth functioning of public institutions. In
all cases of confl ict with the legislature or executive involving
individual judges the latter should be able to have recourse to a
council for the judiciary or other independent authority, or they
should have some other effective means of remedy™".

(1) Questioning the appointment of judges already selected

44. Decisions which remove basic safeguards of judicial independence
are inacceptable even when disguised***. For example, a new
parliamentary majority and government must not question the
appointment or tenure of judges who have already been appointed
in a proper manner. The tenure of individual judges can only be
questioned if some breach of disciplinary rules or the criminal law
by an individual judge is clearly established in accordance with
proper judicial procedures.

(2) Legislation: changes to the system of justice

45. The question of when and how often legislation should be changed
falls within the responsibility of the legislature. However, too
many changes within a short period of time should be avoided if
possible, at the very least in the area of the administration of
justice'®. Where changes to the system of justice are made, care
must be taken to ensure that they are accompanied by adequate fi
nancial, technical and procedural provisions and that there will be
suffi cient human resources . Otherwise there is a risk of
instability in the proper administration of justice and the public
might perceive (wrongly) that any failings in administering a new
system were the fault of the judiciary. That can lead to unnecessary
mistrust and confl ict.

91 See Recommendation(2010)12, Art. 8.
192 See the CCJE report on the situation of the judiciary and judges in the member states
of the Council of Europe (2013), paras 13-18.

1% See the CoE Secretary General’s Report (2015), p. 17.
1% See the CCJE Opinion No. 11(2008).

81



(3) Legislature: parliamentary investigation committees

46. There is a danger of an overlap between the proper role of the
judges and that of parliamentary investigation committees. The
CCJE recognises that national or local parliamentary bodies may,
under the legislation of many member states, set up committees of
inquiry to investigate social phenomena or alleged breaches of or a
poor application of law. The powers of these committees are often
similar to those of judicial authorities, such as the power to
summon witnesses, order disclosure or seizure of documentary
evidence, etc. In the CCJE’s opinion, in order to preserve a proper
separation of powers, in general the reports of committees of
inquiry should never interfere with investigations or trials that have
been or are about to be initiated by judicial authorities. If such
reports must comment on existing judicial decisions in individual
cases, they must do so with proper respect and should refrain from
expressing any criticism in terms that would amount to a revision
of decisions made. However, if the inquiry is investigating possible
defects in the administration of justice which have been highlighted
by a particular case, those proceedings can, with due care, be
examined. An inquiry can never replace a proper judicial process.

(4) “Ombudsman”, Public or Citizens’ Advocates or Mediators, and
Inspectors General

47. “Ombudsman”, Public or Citizens’ Advocates or Mediators and
Inspectors General appointed by the executive or by parliament
often act with a signifi cant degree of independence. They have the
task of protecting the interests of the public by investigating and
addressing complaints by individuals alleging violation of rights,
usually by public entities. The tasks of such bodies is to investigate
complaints and attempt to resolve them, usually through
recommendations (binding or not) or mediation. This may,
however, interfere with the development of individual cases that
have been or are about to be initiated before a court. Such
interventions must be prevented. Therefore, the CCJE recommends
that legislation of member States clarifi es the relationships
between “ombudsman™’ (or similar agencies’) powers and the
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powers of the courts. A good solution may be found in the rule,
adopted in some states, whereby resort to such agencies should be
made available before addressing the court; but when court
proceeding are initiated, parties may appear before the agency only
upon the recommendation of the judge in charge of the case.

(5) Administration of courts and Inspections

48.0ver the last decades, self-administration by the judiciary has been
introduced or its scope enlarged in many member states. The
models used in respect to the administration of the judiciary vary.
In some countries, the administration of justice is undertaken by
the Ministry of Justice; in others by independent agencies and in
others by Councils for the judiciary. The CCJE has made
recommendations on these issues '*. In some countries, the
executive, through ministries of Justice have exerted considerable
infl uence on the administration of courts through directors of
courts and judicial inspections, or, in cases where the court
administration is directly dependent on a ministry of Justice. The
presence of offi cials of the executive within the organising bodies
of courts and tribunals should be avoided. Such a presence can lead
to interferences with the judicial function, thus endangering
judicial independence.

49.Problems on the interaction between the executive and the
judiciary can occur in those states in which the Minister of Justice
or other ministries or agencies, e.g. those having a power of audit
and/or fi nancial control, have the power to order inspections at
courts. Such inspections may have different goals. For example,
the inspection may be in order to acquire information to decide on
fi nancial allocations, or to obtain information concerning possible
re-organisation of the court service, or to obtain information in
order to take possible disciplinary actions against court staff and/or
judges. Inspectorates are sometimes composed of judges or former
judges, and are sometimes even established within High Councils
for Justice. The CCJE considers that, while an insight by external
investigators can help to see shortcomings in a particular
institution, such as the judiciary, it is vital that, the activities of
inspectors should never interfere with the development of judicial

1% See the CCJE Opinion No. 10(2007).
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investigations and trials. The right of other powers of the state to
be informed of or to investigate the system of justice should in all
cases be exercised having regard to the limits imposed by judicial
independence and (where provided for by law) by the secrecy of
judicial investigations. Inspections should never concern individual
cases, in particular cases that are pending trial.

(6) Budgetary autonomy

50. The consequences of public fi nancial diffi culties, especially those
resulting from the economic crisis since 2008, have caused serious
problems in many member states. Access to courts and legal aid
has been reduced, the workload of the courts has increased and the
judiciary has been restructured. In their answers to the
guestionnaire, many member states reported discussions
concerning the remuneration of judges. Salaries for judges have
been frozen for many years or even lowered in recent years.

51.1t is accepted that, subject to constitutional provisions, ultimately
the decisions on the funding of the system of justice and the
remuneration of judges must fall under the responsibility of the
legislature. However, European standards should always be
obeyed. The CCJE has made recommendations about the funding
of the judiciary®®. The judiciary should explain its needs to
parliament and, if applicable, to the ministry of Justice. In the case
of a severe economic downturn, judges, like all other members of
society, have to live within the economic position of the society
they serve. However, chronic underfunding of the judicial system
should be regarded by society as a whole as unacceptable. This is
because such chronic underfunding undermines the foundations of
a democratic society governed by the rule of law.

(7) Criticism by members of the executive and legislature

52.Politicians and others in public positions in member states often
make comments that either demand that judicial powers be
restricted or show little understanding of the role of an independent
judiciary. Such comments are made especially during election

1% See the CCJE Opinion No. 2(2001).
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campaigns, when decisions on constitutional issues have been
given, or on pending cases. In principle, the judiciary must accept
that criticism is a part of the dialogue between the three powers of
the state and with the society as a whole. However, in the view of
the CCJE, there is a clear line between freedom of expression and
legitimate criticism on the one hand, and disrespect and undue
pressure against the judiciary on the other. Politicians should not
use simplistic or demagogic arguments to make criticisms of the
judiciary during political campaigns just for the sake of argument
or in order to divert attention from their own shortcomings. Neither
should individual judges be personally attacked. Politicians must
never encourage disobedience to judicial decisions let alone
violence against judges, as this has occurred in some member
states. The executive and legislative powers are under a duty to
provide all necessary and adequate protection where the functions
of the courts are endangered by attacks or intimidations directed at
members of the judiciary. Unbalanced critical commentary by
politicians is irresponsible and causes a serious problem because
public trust and confi dence in the judiciary can thereby be
unwittingly or deliberately undermined. In such cases, the judiciary
must point out that such behaviour is an attack on the constitution
of a democratic state as well as an attack on the legitimacy of
another state power. Such behaviour also violates international
standards.

53. Individual courts and the judiciary as a whole need to discuss ways
in which to deal with such criticism. Individual judges who have
been attacked often hesitate to defend themselves (particularly in
the case of a pending trial) in order to preserve their independence
and to demonstrate that they remain impartial. In some countries,
councils for the judiciary or the Supreme Court will assist judges in
such situations. These responses can take the pressure off an
individual judge. They can be more effective if they are organised
by judges with media competence.

54.The rule that any analyses and criticisms by one power of state of
the other powers should be undertaken in a climate of mutual
respect applies as much to the judiciary as it does to members of
the legislature and the executive. In fact, it is even more important
for the judiciary to take extra care, because judges often have to
decide whether the executive or the legislature have conducted
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themselves according to law. Furthermore, there will be no confi
dence in the decisions of a judiciary which permits its members to
make unreasonable or disrespectful comments of the other powers
of state. Those types of remark will only lead to a “war of words”
which will itself undermine public confi dence in the judiciary.
Ultimately, a “war” like this could lead to

the judiciary being unable to carry out its constitutional function of
deciding disputes between citizens and between citizens and the
state in a manner that is, and is seen to be, both independent and
impartial. That would be to the detriment of society and
democracy, which it is the judiciary’s duty to serve and safeguard.

VIIl. SUMMARY OF PRINCIPAL POINTS

1.
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The judiciary is one of the three powers of state in a democracy.
They are complementary, with no one power being “supreme” or
dominating the others (paragraph 9).

In a democratic state, the three powers of the state function as a
system of checks and balances that holds each accountable in the
interest of society as a whole (paragraph 9).

The principle of the separation of powers is itself a guarantee of
judicial independence. The judiciary must be independent to fulfi |
its constitutional role in relation to the other powers of the state,
society in general, and the parties to any particular dispute
(paragraph 10).

The legitimacy of the judiciary and individual judges is given, fi rst
and foremost, by the constitution of each of the member states, all
of which are democracies governed by the rule of law. The
constitution creates the judiciary and thereby confers legitimacy on
the judiciary as a whole and the individual judges who exercise
their authority as part of the judiciary: “constitutional legitimacy”.
The constitutional legitimacy of individual judges who have
security of tenure must not be undermined by legislative or
executive measures brought about as a result of changes in political
power (paragraphs 13 - 15 and 44).

This constitutional legitimacy of the judiciary is reaffi rmed by
public confi dence in and respect for the judiciary. These must be
constantly earned and retained by the judiciary through excellent



work of the highest standards: this is what the CCJE calls
“functional legitimacy” (paragraphs 16 — 19).

. The judiciary (like the other two powers of state) provides a public
service. Therefore, the judiciary, like the other powers, has the
responsibility of demonstrating to the other powers of the state and
to society at large the use to which its power, authority and
independence have been put. This can be called “accountability”
(paragraphs 20 - 22). This “accountability” takes several forms.

. First, there is the appeal system. The appeal system is, in principle,
the only way by which a judicial decision can be reversed or
modifi ed after it has been handed down and the only way by
which judges acting in good faith can be held accountable for their
decisions. The CCJE has called this “judicial accountability”
(paragraphs 23, 26).

. Secondly, judges are made accountable by working in a transparent
fashion, by having open hearings and by giving reasoned
judgments, engaging with the public and the other powers of state.
The CCIJE has called this form of accountability “explanatory
accountability” (paragraphs 27-32).

. Thirdly, if a judge has engaged in improper actions of a suffi
ciently serious nature, he or she must be held accountable in a
robust way, e.g. through the application of disciplinary procedures
and, if appropriate, the criminal law. The CCJE has called this
“punitive accountability”. Care must be taken, in all cases, to
preserve judicial independence (paragraphs 33 and 37).

10. With regard to the relations between the three powers of the state:

fi rst, judges, like all other citizens, are entitled to take part in
public debate, provided that it is consistent with maintaining their
independence and impartiality (paragraph 42).

11.The other powers of the state should recognise the legitimate

constitutional function that is carried out by the judiciary and
ensure it is given suffi cient resources to fulfi | those functions.
Analyses and criticisms by one power of state of either of the other
powers should be undertaken in a climate of mutual respect
(paragraph 42).

12.The judiciary must be aware that there are limits to judicial and

legal intervention in relation to political decisions that have to be
made by the legislative and executive powers. Therefore, all courts
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within the judicial power must take care not to step outside the
legitimate area for the exercise of judicial power (paragraph 40).

13.Decisions of the legislative or executive powers which remove
basic safeguards of judicial independence are unacceptable even
when disguised (paragraph 44).

14. Ministries of Justice must not exert infl uence on the administration
of courts through directors of courts and judicial inspections in any
way that might endanger judicial independence. The presence of
offi cials of the executive within the organising bodies of courts
and tribunals should be avoided. Such a presence can lead to
interference in the judicial function, thus endangering judicial
independence (paragraphs 48-49).

15.In order to preserve a proper separation of powers, committees of
inquiry or investigation (whether parliamentary or otherwise),
should never interfere with investigations or trials that have been or
are about to be initiated by judicial authorities. Such non-judicial
investigations are never a substitute for a judicial process
(paragraph 46).

16.The CCJE recommends that legislation of member States clarifi es
the relationships between the powers of the “Ombudsman” (or
similar agencies’) and the powers of the courts (paragraph 47).

17.Chronic underfunding of the judiciary should be regarded by
society as a whole as an unacceptable interference with the
judiciary’s constitutional role, because it undermines the
foundations of a democratic society governed by the rule of law
(paragraph 51).

18. Analyses and criticisms by one power of state of the other powers
should be undertaken in a climate of mutual respect. Unbalanced
critical commentary by politicians is irresponsible and can cause a
serious problem. It can undermine public trust and confi dence in
the judiciary and could, in an extreme case, amount to an attack on
the constitutional balance of a democratic state (paragraph 52).
Individual courts and the judiciary as a whole need to discuss ways
in which to deal with such criticism (paragraph 53).

19.The executive and legislative powers are under a duty to provide
all necessary and adequate protection where the functions of the
courts are endangered by physical attacks or intimidations directed
at members of the judiciary (paragraph 52).
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20. Politicians must never encourage disobedience to judicial decisions
let alone, as it has happened in certain states, violence against
judges (paragraph 52).

STATEMENT OF PRINCIPLES
OF THE INDEPENDENCE OF THE JUDICIARY
by the
Conference of Chief Justices of Central and Eastern Europe
Brijuni, Croatia

14 October, 2015

PREAMBLE

WHEREAS the International Covenant on Civil and Political Rights
guarantees that all persons shall have access to a competent, independent,
and impartial tribunal for the resolution of civil suits or criminal charges.

WHEREAS the Universal Declaration of Human Rights provides
that all persons are equal before the law and are entitled to equal
protection of the law.

WHEREAS the United Nations Congress on the Prevention of
Crime and Treatment of Offenders has stated that the independence of
judiciary shall be guaranteed by the state and enshrined in the
Constitution or law of the country.

WHEREAS the European Convention on Human Rights requires
all signatories to guarantee to everyone within their jurisdictions the
rights to life, liberty, security and other rights and freedoms
enumerated in Section | of the Convention, including the right to a fair
trail by an independent impartial tribunal established by law.

WHEREAS the Consultative Council of European Judges has affi
rmed in its opinions that judicial independence is an essential
prerequisite for the operation of justice.

WHEREAS these rights are also protected by other regional
instruments and the Constitutions, statutes, legal decisions, and
understandings of the participating countries.

WHEREAS judicial independence is not a privilege to the
judiciary, but an obligation that stems from every individual right to an
impartial tribunal.
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AND WHEREAS the implementation and protection of all rights
depends on the existence of a competent, independent, and impartial
judiciary.

THE FOLLOWING PRINCIPLES establish standards both for the
independence of the judiciary as one of the three branches of state
power and for the independence of individual judges. These principles
represent the full commitment of the Conference of Chief Justices of
Central and Eastern Europe to the rule of law and are designed to
guide the individual judge in carrying out important judicial
responsibilities, to assist the judiciary in self-regulation, to establish
the basis for discourse between three branches of state power, and to
promote public respect and appreciation for the judiciary.

INDEPENDENCE OF THE JUDICIARY

1. The Judiciary is an institution of the highest value in every society.

2. The Universal Declaration of Human Rights (Art. 10), the
International Covenant on Civil and Political Rights (Art. 14(1)),
and the European Convention on Human Rights (Art. 6 (1))
proclaim that everyone should be entitled to a fair and public
hearing by a competent, independent and impartial tribunal
established by law. An independent judiciary is indispensable to
the implementation of this right.

3. Independence of the Judiciary requires that:

a. The judiciary shall decide matters before it in accordance with
its impartial assessment of the facts and its understanding of the
law without improper infl uences, direct or indirect, from any
source;

b. Independence belongs both to the judiciary as an institution and
to each individual judge with respect to a case assigned to the
judge; and

c. No judge can properly adjudicate a case out of fear or
anticipation of favor from any source or due to any improper
infl uence.

4. The maintenance of the independence of the judiciary is essential
to the attainment of its objectives and the proper performance of
its functions in a free society observing the rule of law.

90



10.

a. Judges shall exhibit and promote high standards of legal
knowledge and judicial conduct in order to reinforce public
confi dence in the judiciary, which is fundamental to the
maintenance of judicial independence.

b. Impartiality and the appearance of impartiality are essential to
the proper discharge of the judicial offi ce. They apply not only
to the decision itself but also to the process by which the
decision is made.

The independence of the judiciary and judges shall be guaranteed
by the state and enshrined in the Constitution, at the highest legal
level in the country. More specifi ¢ rules should be provided at the
legislative level.
It is the duty of the institutions of the state to respect and observe
the proper objectives and functions of the judiciary.
In the decision-making process, the duty of the judge exercising
jurisdiction individually or judges acting collectively to pronounce
judgment in accordance with Article 3 (a) shall not be subject to
inference or infl uence by any judge not assigned to the case, the
council of justice, the ministry of justice, or any other government
offi cer or institution, except that the judgment may be appealed to
another court. The judiciary shall exercise its functions in
accordance with the Constitution and the laws. The state should
provide procedures and remedies for the protection of judicial
independence, including sanctions against those who attempt to
infl uence judges other than through lawful court processes.

Judges shall uphold the integrity and independence of the judiciary

and gain the trust of the people by avoiding impropriety and the

appearance of impropriety in all their offi cial and private
activities.

To the extent consistent with their duties as members of the

judiciary, judges, like other citizens, are entitled to freedom of

expression, belief, association and assembly, except that a judge
should refrain from political activity.

Judges shall be free, subject to any applicable law, to form and

join an association of judges to represent their interests and

promote their professional training and to take such other action to
protect their independence as may be appropriate.
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OBJECTIVES OF THE JUDICIARY

11. The objectives and functions of the judiciary include the following:

a. To ensure, within the proper limits of the judicial function, that
all persons are able to live securely under the rule of law within
a society that is ordered by law;

b. To promote, within the proper limits of the judicial function,
the observance and the attainment of human rights; and

c. To administer the law impartially among persons and legal
entities and between persons and legal entities and the State.

APPOINTMENT OF JUDGES

12.To enable the judiciary to achieve its objectives and perform its
functions it is essential that judges be chosen by merit on the basis
of proven competence, integrity and independence.

13. The method of appointment of judges must be such as will ensure
the appointment of persons who are best qualifi ed for judicial offi
ce. It must provide safeguards against improper infl uences being
taken into account so that only persons of competence, integrity
and independence are appointed.

14. In the selection of judges there must be no discrimination against a
person on the basis of race, color, gender, religion, political or
other opinion, national or social origin, marital status, sexual
orientation, property, birth or status, except that a requirement that
a candidate for judicial offi ce must be a national of the country
concerned shall not be considered discriminatory.

15. Promotion of judges must be based on an objective assessment of
factors such as competence, integrity, independence and
experience.

16.The process for the selection, appointment, and promotion of
judges must be transparent. In order to ensure the transparency of
the selection process, the law should clearly defi ne the procedures
and objective criteria for the selection of judges.

TENURE

17.Judges must have security of tenure. The terms of offi ce of judges
shall be adequately secured by law. The use of a probationary
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period in the appointment process is not preferred, however where
it exists, it should be restricted as much as possible. A judge on
probation is entitled to the same protections, privileges,
immunities, and individual independence as a judge who is not on
probation.

18. It is recommended that all judges exercising the same jurisdiction
be appointed for a period to expire upon the attainment of a
particular age.

19. Judges should be subject to early resignation only at their own
request and subject to removal from offi ce only for proved
incapacity, conviction of a crime, or other serious misconduct that
renders the judge unfi t to be a judge. The adjudication of a case on
the merits in good faith based upon the judge’s application of the
law should not result in removal even though the judge’s decision
may be mistaken, unpopular or disfavored by government offi cers
or institutions. The appropriate recourse for those dissatisfi ed with
the judgment is to pursue an appeal in accordance with law.

20. Judges who are presidents of chambers should not be removed as
president based on an adjudication by the judge or by other judges
within the chamber that is deemed to be mistaken, unpopular, or
disfavored.

21. Where procedures for the removal of a judge by vote of the people
do not apply, procedures for the removal of judges must be under
the control of the judiciary.

22.Whenever a judge is sought to be removed, the judge must have
the right to adequate notice and to a full and fair hearing. No judge
should be disciplined or removed for judicial acts except for gross
negligence or intentional disregard of the law.

23.1f the law provides for the evaluation of the professional
performance of judges, such evaluation must respect judicial
independence. Judges may be evaluated to identify areas in which
they should improve and to determine who should be promoted.
Evaluations must not be abused or used as a pretext to dismiss a
judge.

24. All disciplinary, suspension or removal proceedings must be
determined in accordance with previously established standards of
judicial conduct and be transparent.

25.Except for the purposes of ensuring the proper and timely
adjudication of cases, no judge should be transferred by competent
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bodies responsible for the administration of judicial service from
one jurisdiction or function to another without the consent of the
judge.

26. If the competent body responsible for the administration of judicial

service is a judicial council, a council of justice, or a comparable
body, such council or body should be comprised of a majority who
are judges.

JUDICIAL CONDITIONS

27.Judges must receive compensation commensurate with their

profession and responsibilities and be given appropriate terms and
conditions of service. Judges must be provided with adequate
training. Judges must also be provided with adequate facilities in
which to work that refl ect the importance of the rule of law in
society. The courts should be provided with a suffi cient number of
judges and appropriately qualifi ed support staff. The
compensation of judges must be protected from reduction by
specifi ¢ legislation. Guarantees should exist for maintaining a
reasonable remuneration of judges in case of disability, as well as
for the payment of a retirement pension, which should be in a
reasonable relationship to their level of remuneration when
working. The compensation and conditions of service of judges
should not be altered to the disadvantage of judges during their
term of offi ce, except in the case of an economic or budgetary
emergency.

28. Without prejudice to any disciplinary procedure or to any right of
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appeal or to compensation from the State in accordance with
national law, judges should enjoy personal immunity from civil
suits and immunity from paying indemnifi cation, based on
allegations of improper acts or omissions in the exercise of their
judicial functions. No judge should be subjected to criminal
proceedings for criminal conduct without the withdrawal or waiver
of the judge’s immunity. However, because no judge is above the
law, whenever a judge engages in criminal conduct, the waiver of
his immunity should be forthcoming.



JURISDICTION

29. The judiciary must have jurisdiction over all issues of a justiciable
nature and exclusive authority to decide whether an issue submitted
for its decision is within its competence as defi ned by law.

JUDICIAL ADMINISTRATION

30. The court presidents or chairpersons should not have the exclusive
competence to make administrative decisions that can affect
substantive adjudication of particular cases. The assignment of
cases to judges should be random or on the basis of clear, objective
and transparent criteria predetermined by a board of judges of the
court.

31.The principal responsibility for court administration, including
appointment, supervision and disciplinary control of administrative
personnel and support staff must vest in the judiciary or in a
competent body in which the judiciary has a majority
representation or otherwise has an effective role.

32.The budget of the courts should be prepared by the courts, or a
competent authority in collaboration with the courts or judicial
authorities, having regard to the needs of the independence of the
judiciary and its administration. The amount allotted should be
suffi cient to enable each court to function without imposing a
workload on individual judges that impairs the prompt and
effective administration of justice.

RELATIONSHIP WITH THE LEGISLATIVE AND EXECUTIVE
BRANCHES

33. Legislative and executive powers which may affect judges in their
offi ce, their remuneration or conditions or their resources, must
not
be used so as to threaten or bring pressure upon a particular judge,
particular judges, or the judiciary as a whole.

34.Executive authorities must not offer to judges inducements or
benefi ts, nor should such inducements or benefi ts be accepted by
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judges, if such inducements or benefi ts might affect the
performance of their judicial functions.

35. Executive authorities must at all times ensure the security and
physical protection of judges and their families. These measures
include the protection of the courts and of judges who may
become, or are victims of, threats or acts of violence.

R ESOURCES

36. The legislative and executive branches should respect the authority
of the judicial branch and, if commenting on judges’ decisions,
should avoid criticism that would undermine the independence or
public confi dence in the judiciary. The legislative and executive
branches are obliged to respect judges’ decisions and should avoid
actions which may call into question their willingness to abide by
judges’ decisions, other than stating their intention to appeal.

37.Judges and judicial authorities should have the right to play an
active part in the preparation of legislation concerning their statute
and, more generally, the functioning of the judicial system. Any
draft legislation concerning the status of judges, the administration
of justice and other draft legislation likely to have an impact on the
judiciary, independence of the judiciary or guarantees of citizens’
access to justice should be considered by the legislative branch
only after obtaining the opinion of the competent authority of the
judiciary.

38. It is essential that judges be provided with the resources necessary
to enable them to perform their functions. The state is obliged to
provide the judiciary with such resources

RELATIONSHIP WITH THE MEDIA

39.The media and the judiciary each rely upon the support of the
other: just as the courts support the right of the media to investigate
and publish information, the media plays an important role in
promoting and maintaining public respect for the judiciary. The
judiciary recognizes that the public’s right to be informed about
judicial decisions and public accountability of judges necessitate
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appropriate media coverage of judicial acts and conduct. To that
end judicial processes should be transparent except where confi
dentiality is required by law.

40.The media should respect and uphold the independence and
impartiality of the judiciary and appreciate that public support for
the judiciary and judicial decisions is necessary to the judicial
function and of great benefi t to society.

41. Media criticism of judges, judicial acts and judicial opinions is
appropriate, provided that the media does not attempt to persuade a
judge or judges to reach a particular conclusion.

42. The media should refrain from unfair and ill-founded criticism of
the judiciary. Whenever criticism by the media of a judge or a
judge’s decision is unfair or ill-founded, a response on behalf of
the judge is appropriate. Because a judge is constrained from
publicly commenting on the judge’s cases, the response should be
made by court spokespersons, judges’ associations, bar
associations and other entities outside the judiciary.

The Brijuni Statement on The Principles of Judicial
Independence agreed to on 14 October, 2015
By the
Conference of Chiefs Justices
of Central and Eastern Europe
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