President Costa, members of the Court, distingdisiodeagues,
Ladies and Gentlemen,

I understand the topic of this seminar as it israssked to me and my fellow judges from
national courts here today as how we see the oakdtip between the European system
of human rights protection and those national courtwhich we sit. We are told that the
Convention is ours! This is a good slogan, but @kenit real requires efforts from us,
and, Mr President, | would also say efforts fronuy¥ou have often spoken of the need
for partnership in this context, a sharing of rewsboilities. | would like to say that in
Croatia we take this offer seriously and that we wailling to assume our role in
guaranteeing the rights set out in the Conventiarational level.

This is what is meant when we talk about havinglasgliary system. A key element in

this respect is the margin of appreciation whickiryGourt has recognised for national
authorities since the earliest days of the Conwentin the broadest terms, the margin of
appreciation leaves the States Parties an areee®fidm in respect of policy making

within the sphere of the Convention rights. Howewee margin left to the States Parties
is not a margin of pure discretion. It is not mdeference to a national legislator, but
something more. We need to understand it in suthegarerms.

For the Contracting States, this implies a dutycemstantly balance its policies and
measures with the requirements of the ConventiomenEwithin the margin of
appreciation, it has to make sure that its measu@tect and promote human rights as
much as possible.

The margin of appreciation doctrine embodies thapgrtionality principle which is
required by the Convention. However, ibisoader then the proportionality principle and
represents a "frame of reference” within which efiéint levels of intensity of judicial
review is possible. Such levels of intensity rarfigem "rationality review" as in the
Rasmussen case (Rasmussen v. Denmark, 28. 11.9884s A 87) where it is sufficient
that the national regulator demonstrates a ratidresis for passing the contested
legislation, to more strict levels of scrutiny, whe"compelling state interest”, or
"weighty reasons" (e.g. Abudulaziz et al. v. UK, Z8 1985 Series A 94) should be
demonstrated in order to justify a national measure

The breadth of national regulatory playground degeon both, European Court of
Human Rights and national courts.

On the part of the European Court of Human Rigihis,understanding of the margin of
appreciation means respdot a certain level of diversity and political ¢be that can be
exercised by national legislature.

As the Court has pointed out, a number of fact@agehto be taken into account when
determining the breadth of the margin of appreamtp be enjoyed by a State. Thus for
example with respect to Article 8 and the protectid private and family life where a

particularly important facet of an individual's erisce or identity is at stake, the margin
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allowed to the State will be restricted (see, fxairapleChristine Goodwin v. the United
Kingdom[GC], no. 28957/95, § 90, ECHR 2002-VI).

At the same time, and this was the subject of #rairsar held here two years ago, we
know that where there is no consensus within thenber States of the Council of
Europe, either as to the relative importance ofitkerest at stake or as to the best means
of protecting it, particularly where the case raisensitive moral or ethical issues, the
margin will be wider X., Y. and Z. v. the United Kingdojudgment of 22 April 1997,
Reports of Judgments and Decisid®97-11, 8 44;Frette v. Franceno. 36515/97, § 41,
ECHR 2002-I).

In other words, the margin will be wider in casdeere there are no coordinated policies
common to the States Parties and in areas whei@nabtvalues are deeply entrenched
and form part of the national culture. For examptcepts of national security (Sunday
Times case) or pornography (Handyside case) toadily enjoy a wide margin of
appreciation. Where a regulatory goal or policpesceived as "common" or European,
the margin of appreciation narrows.

Very often in the exercise of the margin of appagon national courts will be called
upon to strike a balance between competing prigate public interests or Convention
rights. In this context Strasbourg has recognizedder margin (se®©diévre 88 44-49
andFrette 8 42).

Moreover, within the national legal systems, thartoof the States Parties cannot give a
carte blancheto the legislators simply because they are edtittea certain margin of
appreciation. It is the national courts that exacihe important supervisory function
which precedes, and is primary to, the one exatdisethe European Court of Human
Rights. To be able to exercise that function nati@mourts need the courage to confront
the legislature and to balance regulatory (pubtitgrests against rights of individuals. In
doing so, national courts are guided by the Coneerdnd the case law of the European
Court of Human Rights. In other words, the marginappreciation left to the States
Parties is subject to judgment and fine adjustrbgribe national courts.

The margin of appreciation does not always entdditicing. There are instances of clear
violation of the Convention whicprima facie make national regulation contrary to the
Convention. Examples would be arbitrary discrimmrabn grounds like ethnicity or sex.

The real province of the margin of appreciation tdoe is in cases that involve
regulatory judgment: the fine tuning of nationajutatory interests and protection of
individual rights.

Once a regulatory goal is within a margin of apfaten, the balancing/diversity
approach is not a threat to the effectiveness ofarurights protection. On the contrary —
by not viewing national interest and fundamentghts as mutually exclusive, judges
ensure that the Convention is realistically anatfcally applied, thus making it “ours”.

The title of this seminar seeks to define the retesthip between the national courts and
the Strasbourg court and | have said that the mao§iappreciation is an important
element in ensuring that national authorities aegownership of the Convention.

A separate issue arises for the Member StateseoEth and for candidate countries for
EU accession, like Croatia. The relationship betweational courts and EU law has to



be defined in different terms. There is for exampdeinherent margin of appreciation, at
least in the same sense, with regard to the impitatien of Union legislation. On the

other hand, Member States may have a margin ofedisn when applying human rights
standards in the context of Union law.

We therefore need to consider the relationship @éetwthe requirements of the
Convention and EU fundamental rights guaranted¢apkshed not only by the case law
of the European Court of Justice, but now alsohey EU Charter of Rights which has
become legally binding under the Treaty of Lisbon.

The plurality of standards of protection of fundanta rights calls for an increasing
cooperation and dialogue between high courts seudsion the Croatian Supreme Court
is eager to join.

Croatia has now acquired considerable experientle thhe Convention. The advent of
EU law as a binding body of rules and principlestlie national context is a new
challenge for us, as for other new or future Membtates. In my view, meeting that
challenge can only improve the quality of humartsgprotection as well as the level of
compliance with the Convention.

However, there are grey areas that need to beefudlarified. What happens if certain
regulatory interests fall within the margin of appiation as defined by the European
Court of Human Rights, but still run against Eur@péJnion law? For example, what if
protection of certain values, such as the righfréedom of expression or the right to a
private life run against exercise of one of the kearfreedoms, such as in the
SchmidbergerFamiliapressor Omegacases? Is the margin of appreciation under the
Convention a valid justification for departure frddtate's obligations under the law of
the European Union? Or is it the law of the Europ®aion which has to be brought in
terms with the Convention?

This dilemma needs to be resolved in practical $eby the national courts, giving due
respect to the requirements of the three legaésyst national legal system, the system
of the Convention and the system of EU law. In doso, to use the expression often
employed by European Court of Justice (e.g. inRh@musicaecase), "a fair balance
needs to be struck” between interests of proteadfbohuman rights and those of the
market freedoms.

To conclude the issue of margin of appreciatioms theans that it is not enough for
courts to find that a certain margin of apprecmatiexists, and that therefore the
legislator/agency was justified in its actions. Téwurt needs to actually balance the
interests pursued by the measure with the Convemight interfered with, taking into
account the legitimacy of the goals pursued, mett@idegulation, the necessity of the
measure, its costs and benefits for the social gbbi is not an easy task, even for the
highest courts of the States Parties to the CoimwerBut it needs to be done, and it is us
who need to do it.

In this sense, the level of judicial protection@dnvention rights could benefit from the
introduction of binding EU fundamental rights lawnda the requisite procedural
mechanisms for its enforcement — a task not onlyidgislators, but also for courts of



Contracting/Member States. As | mentioned previguislis would not lead to conflicts
between EU and ECHR law, but indeed to cross-dllim and mutual strengthening.

A new element is this connection is the future asm of the European Union to the
Convention. | understand that the discussions @naife ongoing. What is important for
those of us who have responsibility for ensuring firotection of human rights at
national level is that the European system remaioiserent both structurally and
substantively. Divergent interpretation of fundamaérrights by the two international
jurisdictions would complicate our task and weak®a overall protection. We must not
have two competing systems. At the same time thiengial involvement of two
international courts presents a threat to procédecanomy. There are therefore risks
which need to be avoided, but on the whole accessmist be welcomed as an
opportunity to strengthen the coherence of Europkaman rights protection and
therefore to reinforce the stability and securityh@ continent as a whole.

Another important aspect of national ownership le# Convention is the question of
national remedies/ national enforcement.

Today, the Convention is embedded into the legstiesys of all States Parties. However,
models of national application of the Conventioa different. The Convention, being an
International Treaty, requirgsona fideimplementation, but that does not necessarily
entail an automatic obligation on the part of that&s to make it directly enforceable by
national courts. The indirect approach, accordmg/hiich the Convention guarantees are
transformed into national legislation is also pblksiln either case, national courts
have a responshbility to extend protection to Convention rights. Where the
Convention is directly applicable, the courts viothse their decisions directly on the
Convention. Where the Convention is transformed idtional law, national courts will
have to interpret national law in accordance whi €onvention, but their decisions will
be based in presumptively compatible national law.

When we speak about effective enforcement of thev€ation, a clear difference needs
to be drawn between legislative implementation jadetial enforcement.

National legislation might guarantee, for examgeprocedural possibility to make a
claim that a Convention right has been violatedti®a might, for example, have the
option of challenging the legality of an adminisira act before a court, appeal to the
decision of that court etc. Those procedural meshas may even satisfy the
requirement of a domestic remedy under Article 1GHR. However, legislative
guarantees are often not enough in the absencenminitment on the part of national
courts to apply them effectively and to broadenpgratected area. Courts have to be not
only legally entitled, but also willing and able &xtually enter into the necessary
analysis.

The role of the highest courts, whether supremeanstitutional, is of paramount
importance. They have the responsibility to apply Convention, as interpreted by the
European Court of Human Rights within the natioleglal system and to encourage
national courts to apply it directly, when decidimdisputes falling within their
jurisdiction. | imagine that Croatia is not the y&@onvention country in which the lower
courts are reluctant to apply the Convention amdnemore so, to follow the Strasbourg
case-law. Of course it is important in this contidet the courts be given the means to do



so in the form of access to the relevant and lepflidgments in a language which they
understand. In addition to having already all deos and judgments against Croatia
translated and put on the net we are also workingnisure that more translations of
Grand Chamber judgments and some other importalgnjents are available in the

Croatian language. But it is also necessary fohtgker courts to give the right lead and
to send the right signals to the courts below. ifimgulse must come from above if we
want the lower courts to be involved and they nfiesst confident that their application of

Convention law will not subsequently be disavowgdabsuperior court less open to
Strasbourg influences.

| am pleased that there are signs that Croatiartave starting to take the Convention
seriously. In its 2008 judgment in Maréigiase, the Administrative Court broadened the
scope of judicial review and extended the protectibthe right to freedom of expression
under the Constitution and under the Conventionower protection against University
bodies. In this way the Administrative Court exteddhe scope of application of an
existing judicial remedy to an area of protectiohewe it was not applicable before
(judgment of November 21, 2008).

In addition to legislative implementation of the r@ention, effective judicial protection
of human rights guarantees, whether those undeZdheention, those under the national
Constitution, or those under the EU Charter of Fumental Rights, requires that parties
have an actual, practical and effective possibiityasserting those rights and obtaining
relief. In this respect, the law of the Europeariddrhas long recognised the need for
effective judicial control. Thus in théohnstoncase ((1986) ECR 1651) &eterbroeck
((1995)ECR 1-4599), referring to Article 6 and 18HR the ECJ held that it was for the
national Courts to provide effective judicial praien when they enforced individual
rights under the EU law.

Providing effective judicial protection may entagtting aside (by the courts) national
legal rules that are an obstacle to providing degal protection. There is nothing, in
principle, to preclude the same reasoning beindgjepm case of the Convention, at least
in those legal systems like the Croatian which reéghe Convention as a part of the
national legal order. The Convention forms parnafional law under the Constitution
(Art. 139) and has legal status superior to orditegislation. There is nothing to prevent
the Croatian ordinary courts from applying the guéees of the Convention directly,
including the guarantee to an effective legal reyned

Once again, the role of national courts is crucitle Convention is a subsidiary means
of protection, and as has been noted by Laurend¢¢eRer, its subsidiarity follows from
the exhaustion of domestic remedy rule and theesponding obligation to provide an
effective legal remedy. It is well established taateffective legal remedy is one which is
"in principle capable of providing an effective aadfficient means of redressing the
wrongs for which, on the international plane, thespondent State is alleged to be
responsible” (European Commission of Human Rightthe Nielsencase, Application
343/57 Schouw Nielsen v. Denmark, Yearbook Il (1998 p. 412, 442-444). Such legal
remedies may comprise regular legal remedies, waiehotherwise applicable within a
national legal system, or specific legal remedsesh as the claim for violation of right
to trial within reasonable time, introduced undet. 27 of the Croatian Law on Courts.



In Croatia | emphasise that we are deeply commitbechaking the Convention work
within our system so we do embrace the slogan wiscthe title of this seminar.
However, that does not mean that every Strasboaoisidn is greeted with joy and
enthusiasm. We may for example, and many of mgvielational judges here today may
recognise this feeling, be concerned with soméefpractical consequences of decisions
made on grounds of principle in Strasbourg, perh@gsout always taking into account
the problems faced in the day-to-day functioninghe® administration of justice. | am
thinking for example of the case Wfarestiv. Croatia, which followed the Zolotukhin v.
Russia Grand Chamber judgment, raising the issuee dffis in idemrin connection with
consecutive sanctions for petty public order oféenand criminal offences. | am thinking
too for example of the possible implicationshitallef case on the ease and speed with
which interlocutory proceedings can be conducteth hot contest the application of the
principles — but at national level we do have ahgalion of effectiveness which is of
course reinforced by your scrutiny from anotherlanyve have to look for workable
solutions.

Mr President it has been a great honour for maltvess this seminar. | congratulate the
European Court of Human Rights for everything ftihdtas achieved over the last fifty
years and | look forward to further cooperation ahdlogue with you and with the
representative of other European judiciaries. Waale a common goal encapsulated in
the notion of the rule of law within a democratrarhework. The Convention is the
primary tool that we use to pursue that goal. ihdeed “ours”



